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STATEMENT OF QUESTIONS PRESENTED 


The questions in this case were stipulated by the parties 
and approved by this Court in its Order dated May 14, 1958, 
The questions, as stipulated, are as follows: 

1. Whether the Commission complied with the hearing 
requirements of Sections 309(b) and 316(a) of the Communica- 
tions Act of 1934, as amended, and Section 5(a) of the 
Administrative Procedure Act when it deleted from the Notice 
of Hearing a specific issue concerning the provisions of 
Section 307(b) of the Communications Act and thereafter 
based its decision granting intervenor's application on the 
provisions of Section 307(b) of the Communications Act? 

2. Whether the reasons given by the Commission for a 
waiver of Rule 3.28(c) of its Rules and Regulations were 
adequate and sufficient to make lawful such waiver? 

3. Whether the Commission erroneously and therefore 
unlawfully departed from the definition of primary service 
as contained in Sections 3.11 and 3.182 of its Rules and 
Regulations in determining the availability of other primary 


services to intervenor’s proposed primary service area? 


(i) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUBMIA CIRCUIT 


No. 14,391 


INTERSTATE BROADCASTING COMPANY, INC., - 
Appellant, 
Ve 
FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


E. WEAKS McKINNEY-SMITH, Intervenor,. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal taken on March 28, 1958, by the alee - 
State Broadcasting Company, Inc., licensee of Radio: Station 
WQXE, New York City, New York, from a decision of the Federal 
Communications Commission (22 F.C,C. 211) released February 14, 
1957 (R. 597-621) and from a Memorandum Opinion and Order (24 
F.C.C. 112) adopted February 26, 1958 (released February 28, 1958) 
(R. 662-69), which denied appellant's petition for rehearing. 
The Commission'*s decision of February 14, 1957, granted the 


application of E. Weaks McKinney-Smith for a permit to construct 
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a new standard broadcast station in Paducah, Kentucky. The 
relevant facts are as follows: 

On April 20, 1954, E. Weaks McKinney-Smith (hereinafter 
McKinney-Smith) filed an application for a construction permit 
to construct a new AM broadcast station in Paducah, Kentucky, 
to be operated on the frequency 1560 kc., unlimited time, 
with power of 500 watts employing a directional antenna (R. 1). 
On February 10, 1955, this application was designated for 
hearing in a consolidated proceeding together with the then 
mutually exclusive, but subsequently dismissed, application of 


Gordon W. Gambill, et _al., a partnership doing business as 





Tennessee Valley Broadcasting Company (hereinafter Tennessee 
Valley), to change the facilities of Station WAGC from 1450 kc. 
at Chattanooga, Tennessee to 1560 kc. at Fort Oglethorpe, 
Georgia. The appellant herein, licensee of Radio Station WQXR, 
New York City, New York, operating on the frequency 1560 kc., 
unlimited time, with a power of 50 kilowatts, (hereinafter 
WQXEY, was made a party-intervenor to the proceeding (R. 24). 
The Commission's order of designation specified that the 
mutually exclusive applications of McKinney-Smith and Tennessee 
Valley were to be heard on the following issues (R. 240-41): 
Ls To determine the areas and populations which may 
be expected to gain or lose primary service from 
the operation of the stations as proposed, and 
the availability of other primary service to 
such areas and popul&tions, 
2. To determine whether the subject proposed operations 


would involve objectionable interference with the 
existing or the authorized (File No. BP-4506) opera- 








on we 


tion of Station WQXR, New York City, N.Y., or with 
any other existing standard broadcast station, and, 
if so, the nature and extent of such interference, 


To determine whether the operation proposed by 
E. Weaks McKinney-Smith would be in compliance 
with the provisions of Section 3,28(c) of the 
Commission's Rules. 


To determine, on a comparative basis, which of the 
Operations proposed in the above-entitled applica- 
tions would better serve the public interest, con- 
venience or necessity in the light of the evidence 
adduced under the foregoing issues and the record 
made with respect to the significant Bt eEGEeares 
between the applicants as to: 


a) The background and experience of er of 
the above-named applicants to own and 
Operate the proposed station. 

The proposals of each of the above-named 
applicants with respect to the management 
and operation of the proposed stations. 


c) The programming service proposed in each 
of the above-mentioned applications. 


To determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which, if 
either, of the subject proposals would provide the 
more fair, efficient and equitable distribution of 
radio service, 

On June 16, 1958, however, Tennessee Valley filed a peti- 
tion requesting dismissal of its application without prejudice. 
This petition was granted by the Commission's Chief Hearing 
Examiner on June 27, 1955 (RB. 339). Prior thereto, on June 8, 
1955, McKinney-Smith, having been advised in the course of a 


prehearing conference held on June 7, 1955, that Tennessee 


Valiey intended to petition for dismissal of its application, 


submitted a supplemental motion to the Commission requesting 


deletion of issues 4 and 5 as set forth above (R. 321-24), ami 
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renewing a request for a modification or deletion of issue 3 


which it had filed on March 7, 1955 in an original motion to 


enlarge or change the issues (R. 250-56), WQXR opposed the 
requested issue deletions and modifications in a reply pleading 
filed June 17, 1955 (R. 326-29). By order of July 20, 1955, the 
Commission amended its original designation order by deleting 
issues 4 and 5 since dismissal of the Tennessee Valley applica- 
tion rendered them moot and modified issue 3 to afford McKinney- 
Smith the opportunity to show that grant of his application 
would warrant a waiver of Section 3.28(c) of the Commission's 
Rules (47 C.F.R. 3.28(c)) (BRB. 368). The issues as finally con- 
stituted read as follows: 


lis To determine the areas and populations which may 
be expected to gain or lose primary service from 
the operation of the stations (sic) as proposed, 
and the availability of other primary service to 
such areas and populations, 


To determine whether the subject proposed opera- 
tions (sic) would involve objectionable inter- 
ference with the existing or the authorized 
(File No. BP=4506) operation of Station WQXR, 
New York City, N.Y., or with any other existing 
Standard broadcast station, and, if so, the 
mature and extent of such interference, 


To determine whether the operation proposed by 
E. Weaks McKinney-Smith would be in compliance 
with the provisions of Sections 3,28(c) of the 
Commission*s Rules, and, if not, whether cir- 
cumstances exist which, as determined by the 
Commission in the public interest, warrant a 
waiver of said rule. 


The application of McKinney-Smith was heard in hearings 
which commenced on July 28, 1955, and closed on September 7, 


1955, with appellant participating fully, as intervenor. The 





Sm 
McKinney-Smith application had previously been amended to 
request a power of one kilowatt, instead of the 500 watts 
originally requested (R. 82). At the conclusion of the hear- 
ing, all parties submitted proposed findings and conclusions 
to the hearing examiner (R. 478-88, R. 489-509, R. 510-29). 
Additionally, McKinney-Smith filed a brief in support of his 
proposed findings and conclusions (R. 529-38). On January L9.. 
1955, the Commission released the hearing examiner's Initial 
Decision (dated January 18, 1955) which proposed eee the 
application of McKinney—Smith (R. 541-56). 

Exceptions to the Initial Decision were filed by McKinney- 
Smith (BR. 562-66) and appellant (R. 569-82), each of whom also 
filed supporting briefs (R. 566-68, 573-82). On February 23, 
1956, WQXR filed a brief in reply to the exceptions of McKinney- 


Smith (R. 585-95). Oral argument on the exceptions was held 


before the Commission en banc on September 24, 1956 (R. Tr. 390- 


427). 

On February 14, 1957, the Commission released ~ deci- 
sion granting the McKinney-Smith application, Commissioner 
Hyde dissenting (R. 597-621). The Commission's decision con- 
cluded that the grant of the McKinney-Smith application would 
be in the public interest and was in fact required to "provide 
a fair, efficient and equitable distribution of radio service” 
within the meaning of Section 307(b) of the Act, despite the 
objectionable interference which it would cause the nighttime 


primary service of WQXR. The Commission further concluded 
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that although the McKinney-Smith application was in violation 
of Section 3,.28(c) of the Commission's Rules (47 C.F.R. 3.28(c)), 
the public interest factors present in the circumstances of 
the case justified the conclusion that a waiver of the Rule 
was Warranted, On February 26, 1958, the Commission adopted 
a Memorandum Opinion and Order (R. 662-69) denying the petition 
for rehearing filed by appellant (R. 625-42). On March 28, 1958, 
appellant filed its Notice of Appeal with this Court. McKinmwy- 
Smith filed a Notice of Intention to Intervene on April 28, 1958. 
SUMMARY OF ARGUMENT 
Le 

The Commission's deletion of issue No. 5 (the comparative 
Section 307(b) issue) from the original hearing notice -- 
Since dismissal of a competing application rendered it moot -=- 
and its subsequent reliance in its decision on the mandate of 
Section 307(b) of the Act (47 U.S.C. 307(b)) as a basis for 
granting the intervenor’s application, neither deprived appel- 
lant of notice nor a fair hearing guaranteed to it under Sec- 
tions 309(b) and 316(a) of the Communications Act (47 U.S.C. 
309(b), . 316(a)) and Section S(a) of the Administrative Pro- 
cedure Act (5 U.S.C. 1004(a)). The issues relating to inter- 
ference to the appellant (issues No, 1 and 2), remaining afte 


the withdrawal of the competing application, by their nature 





were only capable ofresolution by an evaluation of the need 





for the new service as against the need for that portion of 


appellant*s existing service which would be lost through 
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interference, Although this determination could have been 
made solely in terms of the general public interest standard 
of Sections 307-309 of the Act (47 U.S.C. 307-309), it neces- 
sarily would have reflected the objectives of Section 307(b) 
of the Act, even though not expressly stated. Thus, the 
Commission's express recognition in its decision of the obvious 
could not have misled appellant as to what was in issue or 
deprived it of any opportunity to present any relevant and 
material evidence relating to why its service in the interference 
area outweighed in significance the proposed new service from 
intervenor’s station, | 
II, 
The Commission’s conclusion that the grant of the inter- 
venor’s application would be in the public interest despite 
its non-compliance with Section 3.28(c) of the Commission's 


Rules (47 C.F.R. 3.28(c)), was a reasonable determination based 


on all of the relevant facts of record which the Commission 


found warranted a waiver of the Rule. 
A. 3 
It is a well-recognized principle that the Commission has 
the power and the duty to consider requests for waiver of 
Sectine 3.28(c) or any other of its Rules, See National 


Broadcasting Co, v. United States, 319 U.S. 190, 225; Unitec 
States v. Storer Broadcasting Co. 351 U.S. 192, 205; and cf. 


City of New York Municipal Broadcasting System v. Federal 
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Communications Commission, 96 U.S. App. D.C. 172, 175, 223 F.2d 
637, 639. In each case, the grant of a waiver request is de- 
pendent upon whether the particular and special facts of the 
case under consideration justify a deviation from the Rule, 
That the Commissbn would consider requests for waiver of Sec- 
tion 3.28(c) of its Rules was made clear in its order adopting 
the Rule. 

B. 

On the basis of the Special circumstances prevailing in 
this case, the Commission's waiver of Section 3.28(c) of its 
Rules was entirely reasonable and proper and did not, in any 
manner, constitute an abuse of discretion, Although inter- 
venor's proposal did not specifically meet any of the quantita- 
tive standards enumerated in the express exceptions to the Rule, 
the Commission found several factors existing in the intervenor's 
proposal which, taken in the aggregate, persuaded the Commission 
that a waiver of the Rule was warranted. If the Commission 
were to limit its consideration of waiver requests solely to 
factors which meet the quantitative standards set forth in 


the express exceptions to the Rule, the result would obtain 


wherein practically no waiver of the Rule would be justified 


unless its express exceptions were met. This would be con= 
trary not only to the express statement of the Commissim 
when it adopted the Rule that it would consider requests 

for waiver in circumstances where the express exceptions were 


not met, but also to a considerable number of cases where it 
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has in fact granted such waivers, 
Cc. 

The Commission's determination that under its Rules the 
nighttime primary service area of a Class I station is delimit-— 
| ed by its 0.5 mv/m contour was neither erroneous nor inconsist- 
ent with its Rules. Although the Commission has recognized 
that under optimum conditions the outermost limit of primary 
service may extend to the 0.1 mv/m contour (see Section 
-3.182(£), (47 C.F. R 3,182(f)), it is the 0.5 mv/m contour 
which must be and has been utilized as the allocation tool 
in delimiting the station's primary service area, in view of 
the general presence of selective fading and the usual noise 
levels in the areas in questions, factors which are presently 
not capable of accurate measurement. See Courier Journal & 
Louisville Times Co,, 5 Pike & Fischer, R.R. 348, 367, 371. 
The Commission*s consistent interpretation of its own Rules 
relating to what constitutes primary service of a Class I 
station, is therefore entitled to controlling weight. 


Bowles v. Seminole Rock Co., 325 U.S. 410; Superior Packing 
Co, v. Porter, 156 F.2d 193 (9th Cir.). 


10 


ARGUMENT 


Introduction 

Although the subject case involves disputed questions 
relating to the extent and import of electrical interference 
between the intervenor, an applicant for a new full-time station 
in Paducah, Kentucky, and the appellant, the licensee of a 50 
kilowatt station in New York City, mnet&ssarily making the 
Commission*s decision and order herein complex and detailed, 
the operative facts relevant to the matters in issue on this 
appeal are relatively simple. 

The intervenor'’s proposed station would provide primary 
service daytime to some 100,283 persons residing within its 0.5 
mv/m contour, and.nighttime primary service to some 49,319 people 
(R. 613 pars. 2,3). On the other hand, the intervenor's station 
would cause interference to an area of 524 square miles within 
the nighttime primary service area of the appellant's station 
WQXR, in which reside 78,618 persons. (R. 614, par. 5) eines 
the proposed station also would receive interference to 10,312 
persons or 17.1% of the population residing within its normally 
protected contour (R. 614, par. 7), a further question was pr- 


my, Appellant at the hearing claimed and adduced evidence that 


‘a diminution of 524 square miles of its nighttime primary ser- 
vice area would result from the McKinney-Smith grant involving 
a population of 78,618 persons (RB. Tr. 319, 320, WQXR Ex. 4, 
pp. 2-3). The claim was fully considered by the Commission 
and found unacceptable (R. 611, par. 39). The Commission, 
nevertheless, considered the interference to WQXER in its cone 
clusions as if it did amount to the 78,618 persons daimed by 
appellant (R. 614, par. 5). 
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sented under the issues as to whether the intervenor had shown 


good cause for waiver of an allocation rule of the Commission 
- Section 3.28(c) of the Rules (47 C.F.R. 3.28(c)). This 
Rule, with certain exceptions not here relevant, precludes 
licensing of a proposed station where the population residing 
between the proposed station's normally protected and inter- 
ference free contours exceeds 10% of the peywineion ‘vestding 
within its normally protected contour, 

The Commission resolved both of these questions in favor 
of the intervenor McKinney-Smith, It found the pubitc interest 
would be served, and a more fair, efficient and equdtahte ale 
location of frequencies achieved, by making the grant despite 
the interference to WQXR. It also found that good cause existed 
for waiver of Section 3.28(c): of the Rules, The special cir- 
cumstances found to warrant these results were approximately 
the same with respect to both issues, These were that <= 
(unlike the multi-served area to which WQXE would no longer 
provide venvied y= the new Paducah station would provide 
a first primary nighttime service to 6,093 persons residing in 
the City of Metropolis, Illinois, plus an additional number of 
persons outside of Metropolis not exceeding 1,412, (R. 613, 
par. 4); a first primary local service to a population 
of 10,132 persons (including those provided with a first 


_2/ The Commission found the population residing within this 
interference area (78,618) to be less than 1% of the total 
minimum population (7,891,957) which receives primary night- 
time service from WOXE (R. 607, fn. 8). 
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primary service) (R. 613, par. 4); a second primary local ser- 
vice to 6,190 persons (some of whom would receive their secom 
primary service) (R. 614, par. 4); and a third local trans- 
mission facility for the City of Paducah, as well as third 
primary service to the residents of that city at night (R. 
614, par. 4). 

Appellant's chilenge to the Commission*s decision is 
twofold. Initially, it argues, on procedural grounds, that 
it was deprived of proper notice of the basis for the Com- 
mission’s determination that the need for the proposa new 
station outweighed the need for the service lost as a result 
of the interference to WQXR. Secondly, appellant argues, 
for a number of legal and factual reasons, that the Commission 


could not properly waive Section 3.28(c) of its Rules. Each 


of these arguments, as we shall show below, are demonstrably 


without merit. 
I. THE APPELLANT WAS FULLY INFORMED OF THE BASIC 


QUESTIONS LEADING TO A DETERMINATION OF WHETHER 
AUTHORIZATION OF THE PROPOSED NEW STATION WOULD 


SERVE ‘THE PUBLIC INTEREST DESPITE THE INTER- 
FERENCE TO WOXR. 


As indicated above, the Commission here decided that the 
various populations residing in and about the City of Paducah 
which would receive a first, second or third primary service 
at night from the intervenor's proposed station, as well as 
those securing a first, second, or third local service, out- 
weighed the loss of service to approximately 79,000 persons 


residing within the appellant's primary service area and receiv-—- 





as IS. 
ing service from numerous other station, This conclusion was 
phrased in paragraph 18 of the Commission's decision (RB. 620) 
in terms of the general public interest licensing standard 

of Sections 307-309 of the Communications Act (47 U.S.C. 307- 
309), and in paragraph 17 (R. 619-20), in terms of the more 


specific "fair, efficient and equitable distribution of radio 


service” standard of Section 307(b) of the Act (47 u: 5,0. 
4 : 


307(b)). 

Focusing its attack on the 307(b) discussion in para- 
graph 17 of the Commission's decision, and largely iencninn 
the explanatory discussion of these two paragraphs in the 
Commission Memorandum Opinion on Rehearing (R. 663-65), ap- 
pellant contends (Br. 12-21) that it was misled by the Commi s- 
sion action into believing that Section 307(b) SoagINS PALES 
were not involved in the proceeding. sia ai appellant 
arges, it was deprived of both notice anal tate hearing .guaran- 
teed to it under Sections 309(b) and 316(a) of the Communications 
Act (47 U.S.C. 309(b), 316(a)) and Section 5(a) of the Adminis- 
trative Procedure Act (5 U.S.C. 1004(a)). 
~_3/ The Commission found this interference area received 


a signal intensity of at least 0.5 mv/m from each of five 
Class I stations in New York City (WRCA, WOR, WABC, WCBS, 
WNEW) and that various portions thereof received primary 
service from 21 other stations (R. 607, par. 29). 


_4/ Section 307(b) of the Communications Act provides in 

part as follows: “In considering applications for licenses, 
cece the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the 

several States and communities as to provide a fair, efficient, 
and equitable distribution of radio service to each of the 
same." 
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This argument is based upon the deletion by the Commission 
at an earlier stage of the proceeding -- over the objection 
of the appellant -- of an issue expressly referring to Section 
307¢€b) of the Act. This issue, which had been included at a 
time when there were two mutually exclusive applicants proposing 
to serve different communities and both of which allegedly wald 
cause interference to WQXR, read as follows: 
5S. To determine in the light of Section 307(b) 
of the Communications Act of 1934, as amended, 
which, if either, of the subject proposals 
would provide the more fair, efficient and 
equitable distribution of radio service. 
(Emphasis added). 
It was deleted by the Commission upon withdrawal of the compea- 
ing applicant since dismissal of its application rendered this 
issue moot (R. 368). But appellant, relying on the words "if 
either”, argued then, and argues now, that a 307(b) issue was 
still involved on a non—comparative basis and its total dele- 
tion as an express issue, (though in appellant's opinion improper), 
removed the statutory standard of a “fair, efficient and 
equitable distribution of radio service" from the case, Its 
“revival” by the Commission in paragraph 17 of its decision, 
is therefor alleged to have been not only surprising to appel- 
lant but improper as well. 
The argument is faulty in several basic respects. Initial- 
ly, the impiied dichotomy between the general public interest 
standad of Sections 307-309 dthe Act, and the more specific 


fair, efficient and equitable distribution standard of Section 





307{b), simply does not exist. The issues relating to inter- 





ference to WQXR, remaining after the withdrawal of the compet- 
ing applicant, (issues which incidentally did not refer either 
to 307(b) or the general public interest standards), were (1) 
to determine the areas and populations gaining or losing primary 
service from the proposed station and the other services avail- 
able to such areas and populations, and (2) to determine the 
extent and nature of any objectionable interference to WQXR 

(R. 240, 369). These issues obviously could be resolved only 
by an evaluation of the significance of the gains from the new 
service as against the losses to WQXR. Such a sexolution, of 
course, could have been made solely in terms of the gexeral 
public interest standard of the Act. But in the context of 

the problem <= a choice between the need for a new service in 
one community and the need for an existing service (which would 
be lost) in another —~ such a public interest determination 


would have necessarily reflected the objectives of Section 


307(b) of the Act even if it was not expressly so stated. 


Thus, the express Commission statement in its decision 
of the obvious could not have surprised appellant, which was 
very much cognizant of the real problem as to the comparative 
value of the two radio services with which the hearing was 
concerned, 

Nor is there anything in Commission precedent or in the 
circumstances surrounding the Commission's deletion of the 
307(b) issue which supports appellant*s position here. The 


Commission*s view that this statutory issue is implicit in non- 
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comparative cases without any express statement thereof is 


reflected in numerous of its decisions. See Newport Broad- 
casting Co,, 24 F.C.C. 19; cf. Saginaw Broadcasting Co,, 9 


F.C.C. 163; Standard Tobacco Co,, Inc., 12 F.C.C. 310; Agnes 
Janes Reeves Green, 4 Pike & Fischer, R.R. 1366; The Tower 


Realty Co., 5 Pike & Fischer, R.R. 924; Radio Services of Wells- 


ville, 12 Pike & Fischer, R.R. 680; Babylon-Bay Shore Broadcast- 
ing Corp., 14 Pike & Fischer, R.R. 808. As the Commission 


stated in Newport Broadcasting Co., supra, at page 23: 


Consideration of the 307(b) factors is necessarily implicit 
in a proceeding such as this /a non-comparative proceed- 
ing/ where one of the ultimate questions to be decided 

is whether the need for service is greater than the 

need for the service to be lost. This question is one 

of allocations and being such, it must be decided in 

terms of the allocation standard of the act which 

is found in Section 307(b). 


Furthermore, the fact that 307(b) considerations are 
implicit in non-comparative proceedings involving “interference” 


issues is also supported by the fact that Section 3.24(b) of / 
5 


the Commission‘s Rules uses the language of Section 307(b); = 


“5/ Section 3.24(b) of the Commission's Rules (47 C.F.R. 
3.24(b)) provides in pertinent part as follows: "...Authoriza- 
tion for a new standard broadcast station...will be issued 
only after a satisfactory showing has been made in regard to 
the following, among others: 

(1) That the proposed assignment will tend to affect a 


fair, efficient, and equitable distribution of radio service 
among the several states and communities, 


(2) That objectionable interference will not be caused 
to existing stations or that if interference will be caused 
the need for the proposed service outweighs the need for the 
service which will be lost by reason of such interfere-nce, 
That the proposed station will not suffer interference to such 
an extent that the service would be reduced to an unsatisfactory 
degree.” (Emphasis added.) 








&/ : 
and Section 3.28(c) of the Rules quite obviously was designed 


to provide an additional guide for the implementation of Section 
307(b) standards (see 10 Pike & Fischer, R.R. 1595, et seq.), 
a fact the appellant itself recognizes in its brief (Br. 24, 
34). 

Finally, there was nothing remotely suggestive of a con- 
trary position on the Commission's part in the circumstances 
of deleting the previous "307(b) issue” which could or did 
mislead appellant, Issues 1 and 2 (which, as a somewhat ghostly 
reminder of the previous status of the case, continued to talk 
in terms of the “proposed stations") clearly were the issues 
relating to the impact of a grant on WQXR; -= they remained 


unchanged, The deleted "307(b) issue" was in terms an issue 





raising a comparison between the two applicants, an issue which 


_6/ Section 3.28(c) of the Commission's Rules (47 C. F.R. 3.28(c)) 


provides as follows: 


“Upon a showing. that a need exists, a Class 11: III or IV 
Station may be assigned to a channel available for such class, 
even though interference will be received within its normally 
protected contour. Provided: (1) no objectionable interference 
will be caused by the proposed station to existing stations or 
that if interference will be caused, the need for the proposed 
service outweighs the need for the service which will be lost by 
reason of such interference; and (2) primary service will be 
provided to the community in which the proposed station is to 
be located; and (3) the interference received does not affect 
more than 10% of the population in the proposed station's nor- 
mally protected primary service area, However, in the event 
that the nighttime interference received by the proposed station 
would exceed this amount, then an assignment may be made if te 
proposed station would provide either a standard broadcast night— 
time facility to a community not having such a facility of if 
25% or more of the nighttime primary service area of the pro- 
posed station is without primary nighttime service.” 
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became moot, as the Commission stated (BR. 368), when the other 
application was withdrawn. And the magic words "if either” 
clearly did not connote any special 307(b) version of issues l 
and 2 cleverly hidden away in what would otherwise be an isswe 
directed to the entirely separate'comparative question, In- 
Stead, they merely reflected the fact that since both applica- 
tions allegedly caused interference to WQXR, and either or both 
of the applicants might be found to be disqualified from further 
consideration in the light of the findings and conclusions under 
issues 1 and 2, resolution of the comparative “307(b) issue” 
might prove unnecessary. 

In short, the whole elaborate scaffolding of appellant's 
argument onthis point cannot conceal its efforts to substitute 
shadow for substance. Appellant was not in fact mislead as to 
what was in issue or deprived of any opportunity or reason to 
present any evidence or make any relevant argument as to why 
its service in the interference areas outweighed in significance 
the proposed new service from intervenor's station. The brief- 
est reference to appellant's proposed findings (R. 478-88), ex- 
ceptions (8.569=72), and oral argument (R. Tr. 399-410), shows 


it fully availed itself of its opportunity. If perchance it 


chose not to frame its arguments in terms of the language of 


Section 307(b) either out of ignorance or inadvertence, this 
Clearly neither substantively injured it or in any way affected 
the end result. The ultimate, but by no means the only, proof 


of this fact, it is submitted, rests in the failure of appellant 
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in its extensive petition for rehearing (€R. 625-42) -= (which 


complained bitterly about the alleged lack of notice of.the 
307(€b) question) -—- to direct itself at all to the substantive 
aspects of the question, as reflected in the Commission's 


Opinion and Order denying appellant’s petition (R. 662-69). 


II, THE COMMISSION'S DETERMINATION THAT THE GRANT 
TO MCKINNEY-SMITH WAS IN THE PUBLIC INTEREST 


DESPITE NON-COMPLIANCE WITH SECTION 3,28¢€c) 


OF THE COMMISSION'S RULES WAS A REASONABLE 
CONCLUSION UNDER THE FACTS OF THIS CASE. 


The second basic question before the Commission, the 
resolution of which is here challenged by the appellant, was 
whether special circumstances existent in the McKinney=+Smith 
proposal justified a waiver in view of the proposal'’s non- 
compliance with Section 3.28(c) of the Commission's Rules 
(47 C.F.B. 3.28(c¢c)). The Rule provides, in substance, that 
where a need is shown, an assignment may be made, provided, 
inter alia, the interference received does not affect more 
than 10% of the population residing within the preatiael sta- 
tion’s normally protected service area. This so-called 10% 
rule contains certain built-in exceptions, but the McKinney- 
Smith prepess? facility admittedly did not meet any of these 


exceptions. 


_i/ Section 3.28(c) of the Commission's Rules, the text of 
which is set forth in note 6,: supra, deals expressly with the 
amount of interference by existing stations to a. proposed 
station which will be permitted. Section 3,24(b) of the 
Rules, set forth in pertinent’ parts in note 5, supra, deli- 
neates the general conditions under which stations will be 
licensed, and requires, inter alia, a showing that the pro- 
posed station "will not suffer interference to such an extent 
that its service would be reduced to an unsatisfactory degree”. 
It is not contended that any waiver of this latter Rule was 
required. 








It is the appellant"s contention that the McKinney—Smith 
application should have been denied outright in view of its 
non-compliance with Section 3,28(c) of the Rules (Br. 2-87)" 
In so contending, the appellant‘*s argument has a threefold 
aspect, the first directed against the Commission's legal 
power to authorize a waiver of Section 3.28(c) of its Rules 
where the proposed facility, as is the case here, does not fall 
within any of the exceptions expressly listed in the Rule; the 
second directed against the grounds relied on by the Commis- 
Sion to support a waiver of the Rule, and the third directed 
to the Commission's interpretation of what constitutes “primary 
nighttime service“ for Class I-A stations within the meaning 
of the Commission’s Rules. Each of these three contentions 
is clearly deficient in substance, 

A. The Commission Has The Power And The Duty To 


Consider Requests For Waiver of Section 3.28(c), 
Or Any Other Of Its Rules, 


The initial aspect of appellant*s allegation that the 
Commission "was without power to waive the rule" (Br. 27) 
will be briefly dealth with since the appellant itself is 
cognizant of the untenability of its claim in view of the 
Supreme Court*s decision in United States v. Storer Broad- 


casting Co,, 351 U.S. 192, which appellant discusses at pages 


~8/ McKinney-Smith"s proposed station would not suffer inter- 

ference within its normally protected contour daytime, nor woud 

it cause daytime interference to any existing stations (R. 613, A 
par. 3). Nighttime, however, interference to McKinney—Smith's 

proposed operation would affect 17.1% of the total population 

residing within the proposed station's normally protected con- a 
tour (BR. 614, par. 7). 
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28-29 of its brief. Furthermore,- we do not quarrel with appel- 


lant*s thesis that in adopting and promulgating Section 3.28@ 
oF 


as part of the Commission's Rules, after transfer thereof from 
the Standards of Good Engineering Practice, the Commission in- 
tended by such action to clarify and strengthen the Rule and 


convert what had been previously considered as a “norm™ (see 


Beaumont Broadcasting Corp. v. Federal Communications Commis-— 
ion, 91 U.S. App. D.C. 111, 115, 202 F.2d 306, 310) or “general 


guide” into a “fixed, certain rule". See 10 Pike & Fischer, 
RoR. 1595, 1600. 

. The Commission made its intention in this eenpekt clear 
in the Report and Order adopting the Rule. Ibid, But it was 
also made abundantly clear in this order that the Commission 
would consider individual requests for waivers of the Rule, 
in accordance with the provisions of thenSection 1.361) of 


its Rules \ caalpiads Section 1,307(a)), which provides for 
10 
waivers. Ibid, 1600, note 4; see also 10 Pike & Fischer, R.R. 


1600e, 1600f, And both the Commission and the courts have 


recognized the general obligation of the  ceonaiinaier tie consider 
ll 
requests for waiver. See Sections 1.15 1.307(a) and 1.545(c) 


_9/ In the Matter of Amendment of Section I of the Standards 
of Good Engineering Practices, etc,, 10 Pike & Fischer, R.R. 1595. 


32/ Under Sections 1.307(a) and 1.545(c) of the Commission's 
Rules, as under former Section 1.,361(c), applications in con- 
flict with a Commission Rule will not be considered defective 
if they are accompanied by a request of the applicant for 
waiver of the Rule. In the instant case, McKinney-Smith's 
application included a request that the Commission waive any 
conflict with Section 3.28(c) of its Rules (R. 145-46). 


1l/ Section 1.15 of the Commission's Rules provides in pertinent 
part that “any provision of the rules may be waived by the Ca- 
mission on its own motion or on a petition, if good cause there- 
for is shown", 
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of the Commission's Rules (47 C.F.B. 1.15, 1.305(€a) and 1.545(c)); 


National Broadcasting Co. v. United States, 319 U.S. 190, 225; 
United States v. Storer Broadcasting Co., supra, at 205; and 


cf. City of New York Municipal Broadcasting System v. Federal 
Communications Commission, 96 U.S. App. D.C. 172, 175, 223 F.2d 


637, 639, wherein this Court stated: "We hold, therefore, that 

where, as here, an application accompanied by a request for 

waiver fof a Commission Rule/ is supported by reasons which are 

neither frivolous nor unlawful on their face, the Commission is 

bound to observe the requirements of $ 309(b)." (Emphasis added.) 
It is apparent, therefore, that the Commission has the - 


power and the duty to consider requests for waiver of Section 
2 


1 
3.28(c) or any other of its Rules. In each case the grant of 


a waiver request is dependent upon whether facts exist which 
justify deviation from the Rule, or, as stated in Section 1.15 
of the Commission's Rules, whether “good cause is shown” that 
such action would be in the public interest and meet the objec- 


tives of the Communications Act + aia of the particular facts 
13 


of the case under consideration, 


127 If Section 3.26(c) were to be interpreted as appellant 
appears to: claim it should, the Commission could never make 

a grant which involves objectionable interference to an exist- 
ing station within the meaning of the Commission's Rules. 

Such an interpretation would render meaningless Section 3,24(b) 
of the Rules (see note 5, supra. 


13/ The statement of the Supreme Court in Columbia Broadcast- 
ing System v. United States, 316 U.S. 407, 422, quoted by 
appellant at pages 26-27 and 39 of its brief for the purpose 
of urging that the Commission's Rules “are as binding upon 

the Commission as upon the parties before it” (Br. 38), did 
not relate to a waiver of an engineering requirement or a 
construction of the meaning of engineering terms utilized in 
the Commission’s Rules. It concerned the right of a party 





a 
B. The Special Circumstances Present In This 
Case Support And Justify The Commission's 


Waiver of Section 3,28(c) Of Its Rules, 

Appellant*s second line of argument is based upon the 
contention that, even assuming Commission power to waive 
Section 3.28(c) of its Rules (Br. 29), the grounds which 
it here found supported a waiver are so inadequate as to 
render the Commission's action “completely arbitrary and 
capricious” (Br. 33). “Ke submit, on the contrary, that 
the Commission’s action was fully justified and completely 
consistent with its action in adopting the Rule in esos Guin 

See 10 Pike & Fischer, R.R. 1595, et seq. . 

An examination of the Commission's decision makes 
clear that it found four factors existmg in the McKinney- 
Smith proposal, which, in the aggregate, persuaded it that 
a waiver of the Rule was waevemend dee decision, R. 615, 
par. 8). These were: (1) that the proposed facility would 


provide a first primary nighttime service to the 6,093 residents 


13/ (Cont'd) to secure judicial review of Commission orders 
promulgating its “Chain Broadcasting Regulations," The 
Court, in affirming this right, utilized the quoted lang- 
uage in rejecting an argument that the Rules might never 

be directly applied to the petitioner, 


14/ In support of its contention, the appellant sates to - 

the fact (Br. 30) that the Hearing Examiner in his Initial 
Decision refused a waiver of the Rule (R. 555). However, 

the fact that the Examiner in this case reached a different 
conclusion from that of the Commission as to whether a 

waiver of Section 3.28(c) was warranted, involves no inconsist- 
ency with the principles enunciated in Universal Camera Corp. 

ve. N-L.R.B. 340 U.S. 474, since the findings of* fact of the 
Examiner and those of the Commission are substantially identical 
and do not differ with respect to the credibility of witnesses. 





of Metropolis, Illinois, and a first primary service to at 


least 12.9% of the station"s proposed nighttime service 
1s/ | 
area; (2) that the proposed station id chai a first 
16 
local primary service to 10,132 persons; (3) that it would 


provide a third transmission service for the City of Paducah, 


and (4) that it would provide a i primary service to the 
if 
residents of that city at night. 


The Commission found in paragraph 9 of its decision 
(R. 615-16) that these considerations compelled a waiver 
of Section 3,28(c) of its Rules, despite the fact that there 


was a 7.1% deviation from the standard for efficient utiliza- 


15/ Reference to paragraph 4 of the decision’s conclusions 
(R. 613) indicates that up to 1,412 additional persons 

(not residents of Metropolis) reside within this 12.9% of 
the proposed station's nighttime primary service area. 


16/ The appellant in its brief by avoiding any reference 
thereto impliediy belittles the significance which the 
Commission in its decision attached to the proposal pro- 
viding not only a first primary service to the 6,093 persons, 
but also a first primary local service to 10,132 persons 

(RB. 613-14, par. 4). It is necessary, therefore, to emphasize 
the importance of the distinction between these two services. 
Although a community may receive primary service from a 
distant station, such service, obviously, unlike the primary 
service furnished by a nearby transmission facility, gener- 
ally will not be fully cognizant of that community's special 
needs. A local primary service, in this respect, is there- 
fore considered by the Commission to be a more desirable 
type of primary service. Thus, in this case, the only other 
primary service received by approximately 3,000 people is 
that from Station WSM, Nashville, Tennessee, located some 
125 miles from Paducah, 


17/ In addition, while it is not expressly enumerated in 
paragraph 8 of the Commission's conclusions as a reason 

for waiver, the Commission found significant that the pro=- 
posal would also provide a second primary local service to a 
mumber of persons not exceeding 6,190 (some of whom would 
receive their second primary service) (R. 614, par. 4). 
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tion of broadcast frequencies provided for in the Rule, 
and that the proposed station would only provide initial 
primary service to 12.9% of its primary service area 
instead of the 25% prescribed by one of the exceptions to 
the Rule. In other words, the Commission carefully con- 
sidered all the factors involved both pro and con before 
reaching its determination that a waiver of the Rule was 
appropriate here, | 

The appellant*s principal argument —— like that of 
the examiner in his initial decision -- appears to be 
het taca ius of the Rule is appropriate under the circum= 
Stances of this case since all of the factors upon which 
the Commission relied are of the type referred to in 
the two specific exceptions to the Rule: but, individually 
considered, fail to meet the quantitative requirements of . 
those exceptions, Appellant contends that it is not ap= 
propriate for the Commission to give any consideration to 
such factors, unless each of them meets the specific 
quantitative standards set forth in the express exceptions 


to the Rule, This, in reality, is little more than an 


argument that the Rule can never be waived except where 


its express exceptions are found to have been met. 

To state appellant's argument is to go a long way to 
refute it. For the Commission made clear in its order 
adopting the Rule that it would consider individual requests 


for waiver on the basis of all the facts present in a 
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particular case, in view of its recognition that with respect 
to certain proposals for new stations, circumstances would 
exist where no single factor would meet any of the exceptions 
to the Rule, but that a number of lesser factors would, in the 
aggregate, warrant a waiver. See 10 Pike & Fischer, R.R. 1600, 
note 4, and see also 1600e, 1600f. It would, of course, be in- 
consistent with the Rule, and not a proper occasion for waiver 
thereof, if the Commission were to attempt to justify such a 
waiver upon the basis of one factor of the type coming within 
the express exceptions but not meeting their quantitative 
Standards, Thus, if the Commission had found only that a first 
primary service would be provided to 12.9% of the primary ser- 
vice area, instead of the 25% prescribed in exception to the 
Rule, it could not have reasonably justified a waiver. 

But the Commission has not done that here. Instead, as 
indicated above, it has found four factors == none of which 
we May assume, arguendo, would in and of themselves be ade- 
quate -—=- which taken in the aggregate, justified the waiver. 
This, we submit, is an entirely reasonable conclusion and 
completely consistent with a number of other cases in which 
the Commission has similarly found considerations justifying 


a waiver of the Rule despite the applicant's failure to show 


any single factor meeting-the quantitative requirements of the 


Rule*s express exceptions. Cf. Key Broadcasting System, Inc,, 
13 Pike & Fischer, E.R. 159; Minnesota Valley Broadcasting 
Company, 11 Pike & Fischer, R.R. 1080; Radio Herkimer, 13 Pike & 
Fischer, B.R. 1206d; and Sarasota Broadcasting Co., 14 Pike & 


Fischer, RR. 624; where the Commission granted waivers of 
Section 3.28(c) with the instant case. 
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C. The Commission's Conclusion As. To The 


Signal Intensity Required To Constitute 
Primary Service From Class’ I-A Stations 


At Night Was Proper And Consistent With 


Its Rules, 


The final aspect of appellant's argument is devoted to 
the contention (Br. 37-41) that the Commission ere as a 
matter of law in failing to find that virtually rhe ‘gusive 
McKinney-Smith proposed nighttime area receives “primary 


service” from three Class I-A stations (WSM, Nashville, 


Tennessee, WHAS, Louisville, Kentucky, and KMOX, St. Louis, 
18 / 


Missouri) since the area lies within the 100 uv/m (0.1 my/m) 
groundwave contour of these Class I-A stations. In short, ap- 
pellant urges that the primary service area of a Class I-A 
station within the meaning of the Commission's Rules extends to 


its 0.1 mv/m contour. 


18/7 The appellant s claim is in practical effect an attack 
on the Commission's™“finding (R. 605, par. 24) that at least 
12.9% of the McKinney-Smith proposed nighttime primary service 
area is without-prdmary service (as against the 25% provided 
by Section 3.28(c)(3) of the Commission's Rules). See note 6, 
supra. The appellant concedes (Br. 41), however, that the City 
of Metropolis, Illinois, with a population of 6,093. (1950 Census), 
will receive a first primary nighttime service from oe pro= 
posed operation, 


19/ The strength of the electrical field of a broadcast sta- 
‘tion or signal intensity at any point is measured in terms of 
microvolts (millionths of a volt) or millivolts (thousands of 

a volt) per meter, abbreviated as uv/m and mv/m, respectively, 
and diminishes with distance from the station, These terms 

can be,and are, used interchangeably to describe the signal 
intensity of a particular station at any particular point, 

See dissenting opinion in WJER v. Federal Communications Com- 
mission, 84 U.S. App. D.C. l, T, 19-20,174 F.2d 226, 244-45, rev rev'd. 
Federal Communications Commission v. WJR, 337 U.S. 265. 
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In so urging, the appellant cites various sections of the 
Commission’s Rules (Sections 3.ll(a), 3.182(f), papal 
in support of its argument (Br. 37-38). An analysis of the 
provisions of these Rules, however, discloses that the Commis- 
Sion*s consistent determination that a Class I-A station's 
signal intensity of 0.1 mv/m does not a@ford primary service at 
night was a proper interpretation of the Commission's Rules 
and a construction sielaied by a conformable history of 
decisional Cvendepens 

Section 3.11(a) of the Commission's Rules defines the 
terms “primary service area" of a broadcast station as the 
area in which the groundwave is not subject to objectionable 
interference or objectionable fading. Section 3.182(f) of the 
Rules, upon which appellant primarily relies (Br. 38), further 
defines “primary service” by specifying in table form the 
Signal intensities necessary to render primary service to 
Various service areas. The latter Rule provides, in part, 
that a minimum field intensity groundwave signal of 0.1 mv/m 
will furnish primary service to rural areas (all areas during 
winter and northern areas during summer). From this, appel- 
lant argues, the Commission erred and misapplied its own 


Rules in concluding that the primary service of Class I-A 


20 4 ¢ C.F.B. Sebbbad 3.182(f), 3.182(g). 


21/ No Commission decision has been cited by appellant, nor 
does one exist indicating that the Commission has ever 
recognized a signal intensity-of 0.1 mv/m as affording 
primary service. 
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station at night is limited to its 0.5 mv/m groundwave con= 


tour rather than the 0,1 mv/m groundwave contour as allegedly 
defined by Section 3.182(f) of the Rules. . 

The difficulty with this argument is that it is based upon 
only a partial reading of the cited Rule. The values given in 
Section 3.182(f) of the Rules are expressly stated in that Rule 

to be theoretical values “based on the absence of objectionable 
fading either in changing intensity or in selective fading, the 
usual noise level in the areas and an absence of limiting 
interference from other broadcast stations." At night, the 
Rule continues, fading or interference limits the primary ser- 
vice "in all rural areas to higher values of field intensity 
than the values given”, It is thus necessary, before any deter- 
mination can be made as to whether any field intensity less 
than 0.5 mv/m would provide primary service to an “eas to 
examine not only the absence of limiting interference, but also 
to show the absence of “objectionable fading” and that the noaise 
level in the area was "the usual noise level." Section 3,182(i) 
(47 C.F.R. 3.182(i)) of the Rules, however, expressly states 
that at ae tg there are no methods for calculating objection- 


td able fading and Section 3.182(f) makes the same Statement with 


22/ Note following Sec, 3.102(i): 
"Standards have not been established for objectionable fading 
as such standards would necessarily depend on the receiver 
characteristics which have been changed considerably in this 
regard during the last several years. Selective fading 
causing audio distortion and the signal fading below the 
noise level are the objectionable characteristics of fading 
t on modern design receivers. The AVCcircuits in the better 
designed modern receivers in general maintain 'the audio 
outpat sufficiently constant to be satisfactory during 
A most fading.” 


a 
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respect to calculating the extent of the noise level. In 
other words, contrary to appellant's argument (Br. 38), 
Section 3.182(f) of the Rules does not state that primary 
service extends to the 0.1 mv/m contour, It merely indicates 
that primary service might extend out to the 0.1 mv/m con- 
tour under certain optimum conditions, i.e., if the service 


is not subject to objectionable fading, and if the usual 
the 
noise levels obtained in/areas in question, 


Since the latter two factors are presently incapable of 
proof, the Commission has consistently, and without any excep- 
tion, held that, while under optimum conditions the outermost 
limit of primary service may extend to the 0.1 mv/m contour of 
a station, it is the 0.5 mv/m contour which must be utilized as 


the allocation tool in delimiting the station's primary ser- 


vice area. Cf, Silver City Broadcasting Corp., 5 Pike & 


Fischer, B.R. 819, 821; Allen T, Simmons, 3 Pike & Fischer, 


RR. 1029, 1034=35; Courier-Journal & Louisville Times Co,, 


23/ Note following Sec. 3.182(f): 
"Standards have not been established for interference 
from atmospherics or man-made electric noise as no 
uniform method of measuring noise or static has been 
established. In any individual case objectionable 
interference from any source, except other broadcast 
signals, may be determined by comparing the actual 
noise interference reproduced during reception of a 
desired broadcast signal to the degree of interference 
that would be caused by another broadcast signal with- 
in:20 cycles of the desired signal and having a carrier 
ratio of 20 to 1 with both signals modulated 100 percent 
on peaks of usual programs. Standards of noise measure- 
ments and interference ratio for noise are now being = 
studied.” 





5S Pike & Fischer, R.R. 348, 367, 371; Belle City Broadcasting 


Co., 5S Pike & Fischer, R.R. 826a, 831; Lake Huron Broadcasting 
Corp,, 6 Pike & Fischer, R.R. 1185, 1203, 1212; Albuquerque 


Broadcasting Co (KOB), 9 Pike & Fischer, R.R. 125, 133, 134 
and 13 Pike & Fischer, R.R. 861, 876. 

That this is the only reasonable construction for the 
Commission to have taken is further made clear wien Ke is 
recognized that the stations of the class here Livolved (Class 
I-A) while protected by Sections 3,182(a)(1)(i) and 3.182(¥) 
of the Rules (47 C.F.R. 3.182(a)(1)(i), 3.182(v)) against co- 


channel interference daytime and nighttime (their signals are 


not duplicated nighttime) to the 0.1 mv/m groundwave contour, 
are protected only to their 0.5 mv/m groundwave contour from 
adjacent channel interference, i,e,., their primary service 
areas. As a consequence, the areas between the 0.5 mv/m 
contours of the stations here involved and their 0.1 mv/m 
contours actually constitute (baring optimum conditions) their 


intermittent service areas as defined by Section 3.11(c) of 


24/ The error of appellant's contention is also made evident 
by the fact that Section 3.22(a) of Commission's Rules (47 
C.F.R. 3.22(a)) provides that the primary service areas of 
Class I stations are free from objectionable interference, If 
it is assumed, as appellant here contends, that the extent 

of primary service for such a station is to the 0.1. mv/m con- 
tour, then the Commission, by affording protection to the 
Class I station only to its 0.5 mv/m contour from interference 
from adjacent channel stations (see Section 3,182(a)(1)(i) 

of the Rules) would be in the wholly inconsistent position of 
saying that the primary service area of a Class I station is 
“free from objectionable interference” and at the same time 
allocating stations so as to cause objectionable interference 
to the area between the 0.1 mv/m and 0.5 mv/m contours of 

such a station, 
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25/ 
the Commission's Rules (47 C.F.R. 3.11(¢)). In short, the 


Commission has adopted a distinction between the quality of 
service furnished by a signal intensity of 0.5 mv/m or greater 
and the lesser signal intensity of 0.1 mv/m. While Section 
3.182(v) of the Rules clearly states that the signal intensity 
of 0.1 mv/m constitutes the normally protected daytime contow 
for a Class I-A station, the service is recognized in Section 


3.182(f) of the Rules as subject to fading at night. 


25/ Section 3.11(c) of the Commission's Rules defines the 
term “intermittent service area” of a broadcast station of 
whatever class as “the area receiving service from the ground-= 
wave but beyond the primary service area and subject to some 
interference and fading.” And, according to Section 3.182(j) 
of the Rules (47 C.F.R. 3.182(j)), the intermittent service 
area “begins at the outer boundary of the primary service 

area and extends to the value of signal where it may be con- 
sidered as having no further service value." The latter Rule 
further provides that "Only Class I stations are assigned for 
protection from interference from other stations into the 
intermittent service area." If this proviso of the Rule and 
the provisions of Section 3.182(v) are to have meaning, it is 
clear that the area between the 0.1 mv/m and 0.5 mv/m contours 
must be the intermittent service area of such a station and its 
primary service area cannot be considered to extend beyond its 
0.5 mv/m groundwave contour, 


26/ The appellant cites WDZ Broadcasting Co,, 7 Pike & Fischer, 
R.R. 443 as representing the Commission's policy that itwill 
not take evidence of objectionable fading into consideration 
in determining primary service areas (Br. 38). As the Conm- 
mission pointed out in its decision in the instant case 

(R. 619, par. 16), it still “adheres to that ruling.” But 
it does not follow, as appellant appears to infer, that the 
WDZ case is in some particular respect inconsistent with the 
Commission*s holding in the instant case, or that the WDZ 
case recognizes that a Class I-A station's primary service 
area extends beyond its 0.5 mv/m contour to its 0.1 mv/m 
contour. In the WDZ case, the applicant endeavored to show 
that although the area proposed to be served by it received 
groundwave signals of 0.5 mv/m or greater in value, i,e., 
primary service from five Class I-A stations, the groundwave 
from those stations within the area there in question was so 
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Additionally, Section 3.182(g) of the Rules (47 C.F.R. 
3.182(g)), which describes the method to be employed in deter- 
mining the population residing within a station's primary 
service area, provides that a groundwave field intensity of 
0.5 mv/m constitutes a satisfactory signal to overcome man-made 
noise in towns up to 2,500 population, Hence, the Commission 
has always considered signal intensities of 0.5 mv/m as the 
minimum signal required from a Class I-A station to render night- 
time primary service. See Allen T. Simmons, supra; Courier 
Journal & Louisville Times Co., supra, and Albuqueque Broad-— 
casting Co,, (KOB), supra, as manifestations of consistent Commis- 
sion interpretations of the above discussed Commission Rules, 

The appellant tacitly recognizes that previous deci- 
sions of the Commission have considered the 0.5 mv/m contour 
of a Class I-A station as its primary service area, but argues 
-- with a discussion of the Courier Journal case, supra, at 


pages 39-40 of its brief -- that in so doing the Commission mis- 


2L 
applied its own Rules, In view of the language of the Rules, 


26/(Cont'd) subject to objectionable or selective fading that, 
in fact, the area did not receive primary service but only 
intermittent service from the five Class I-A stations, Accord- 
ingly, rather that supporting in any respect the appellant's 
argument in the instant case, the WDZ case, contrawise sup— 
ports the appelle*’s,in view of its implicit recognition that 
the primary service of a Class I-A station extends to its 

0.5 mv/m groundwave contour. Id. at pages 464-65. — 


27/ The appellant further argues (Br. 39-49), that since the 
Courier-Journal case was decided in September, 1949 and it was 
not until November, 1955 that the Commission adopted the above 
discussed rules as part of its Rules and Regulations (see 20 
F.R. 9041) after transfer thereof from its Standards of Good 
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however, and their history of decisional interpretation, the 
Commission's construction thereof is entitled to controlling 
weight; for the Courts have uniformly held that a consistent 
interpretation of an administrative agency’s own rule by that 
body will be given very great weight by a reviewing Court. 
Bowles v. Seminole Rock Co., 325 U.S. 410; Superior Packing Co. y, 
Porter, 156 F.2d 193 (9th Cir.); Walling v. Brooklyn Braid Co.; 
152 F.2d 298 (2d Cir.); Walling v. Cohen, 140 F.2d 453 (3rd 
Cir... 

In this case, the Commission's determination that under 
its Rules the primary nighttime service area of a Class I-A 
station is delimited by its 9.5 mv/m groundwave contour clearly 


was neither erroneous nor inconsistent with its Rules. 


27/7 (Cont'd) Engineering Practice, such “enactment” (Br. 40) 
subsequent to the decision in the Courier-Journal case, must 
be treated as reversing whatever principle was enunciated in 
that case. Although appellant assigns as support for its 
claim "simple principles of statutory construction” (Br. 40), 
it cites none. Furthermore, as the Commission pointed out 
in its Opinion and Order on appellant's petition for rehear- 
ing, the alleged “enactment” was simply a codification of 
its Standards of Good Engineering Practice requested by the 
General Services Administration (Federal Register Division) 
(R. 666, par. 10). And in its Order effecting the codifi- 
cation (20 F.R. 9041), the Commission clearly stated that 
editorial changes were involved, i,e., changes in title, in 
section numbers, in footnotes to notes or parenthetical 
expressions, etc., thereby denoting that no changes in 
substance were involved in the codification, 
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CONCLUSION 


For the foregoing reasons, the decision of the Commission 


should be affirmed. 


Respectfully submitted, 


RICHARD A. SOLOMON, 
Assistant General Counsel, 


RICHARD M. ZWOLINSKI, 
Counsel, 


Federal Communications Commission 


September 17, 1958 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The parties entered into a stipulation, which was approved 
by Order of this Court dated May 14, 1958, formulating the State- 
ment of Questions Presented, but not conceding the correctness 
of any legal or factual premise in the questions as formulated 
and reserving the right to argue that one or more of the questions 
are not properly before the Court. The Statement of Questions 
Presented, flowing from the stipulation, is set out in the Appel- 
lant's brief. 








STATEMENT OF QUESTIONS PRESENTED 


COUNTERSTATEMENT OF THE CASE 
The 307(b) bsue . gC wtiw 
The "100/o Rule” (Sec. 3.28(c)) Issue 
The Hearing and Mesne Proceedings . 


The Commission Decision . . . . 
The Petition for Rehearing and Order Thereon 


The Primary Service Issue . . . . 


SUMMARY OF ARGUMENT b> we Om 
STATUTES, RULES AND STANDARDS INVOLVED 


ARGUMENT 6 om me . 
Preliminary Statement < * » 6 «© « 


I, There Was No Denial Of Due Process To Appellant In The 
Proceedings Before The Commission. The Appellant Was 
A Party To The Hearing And Participated In Every Stage 
Thereof, And Had Full Opportunity To Show Why It Be- 
lieved The Intervenor’s Application Should Not Be Granted. 
The Appellant Was At All Times Aware Of The Grounds 
Which Might Result In A Modification Of Its License By 
The Grant Of The Application . . . 4. . 


A. Issue No, 5 was a comparative issue, properly 
deleted upon dismissal of the other application 
involved in the proceeding below . . . 


The deletion of the comparative 307(b) issue did 
not remove Section 307(b) considerations from the 
case, as the Appellant was wellaware . . 


The Commission scrupulously followed the provi- 
sions of the Communications Act and of the KOA 
principle and gave Appellant full opportunity to 
resist the grant of Intervenor's application . 


The Commission's Determination To Waive Section 
3,28(c) Because Of The Need For The Proposed Service 
Was A Proper And Valid Exercise Of Its Authority Under 
Thé Communications Act . . . .« «© -« 


The Commission Did Not Depart From Its Definition Of 
“Primary Service” Applicable To A Situation As Here 
meee ke ll lh 


The Record Amply Supports The Commission's Decision. 
The Appellant Can Complain Of No Error And, In Any 


Event, The Court Must Take Due Account Of The Rule 
Of Prejudicial Error cs» © 2 @ @ # 
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E. WEAKS McKINNEY-SMITH, 
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BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Appellant's Statement of the Case (Br. 2-6) does not comply 
with Rule 19(c)(5) of the Rules of this Court, which requires a concise 
statement of "all facts material to the consideration ofthe questions 
presented...." The Appellant's Statement not only omits reference 
to underlying facts which are material for the disposition of the present 


appeal, but by a selective method of exclusion and inclusion the Appellant 
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has given an argumentative character to its Statement. In view of these 


deficiencies, the Intervenor believes that a brief recitation of the signifi- 
cant. underlying facts and of the Commission's decision and memoran- 


dum opinion here involved would be of assistance to the Court. 


The facts and events relevant to the three questions presented in 
this appeal are intermingled and were often simultaneous in time of 
occurrence,but because the facts bearing on each question may be pre- 
sented separately the Intervenor will, in the interest of clarity, generally 
follow that method in its Counterstatement of the Case. 


The Intervenor filed his application for a construction permit 
for a new radio broadcast station on April 20, 1954, seeking to use the 
frequency 1560 kilocycles at Paducah, Kentucky. At that time there 
was also on file another application for the use of 1560 kilocycles, that 
of Tennessee Valley Broadcasting Company to change the facilities of 
its station in Chattanooga, Tennessee. Later the Tennessee Valley 
application was amended to specify the use of the frequency at Fort 
Oglethorpe, Georgia. 


During the period of time here involved the Appellant was the 
licensee of Station WQXR, operating on 1560 kilocycles at New York City. 
In view of the fact that both the proposal of Intervenor and Tennessee 
Valley involved the use of that frequency elsewhere, consideration was 
given from the very inception, by both the applicants and the Commis- 
Sion, to the question of whether or not any interference would be caused 
to WQXR. (R.57-58). The Appellant participated in the proceedings 
which took place prior to designation of the two referenced applications 
for hearing, and was advised by both the Commission and the applicants 
of the several amendments made to the pending applications (R. 59, 72, 79). 


A. The 307(b) Issue 


After following the procedures prescribed by Section 309(b) of 
the Communications Act of 1934, as amended, the Commission designa- 
ted the applications of Intervenor and Tennessee Valley for hearing in a 
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consolidated proceeding. The Appellant was named a party to the pro- 
ceeding. (R. 239-241). The Hearing Order specified five issues upon 
which the applications would be heard (R. 240-1). The Hearing Order 
specified issues under which a determination would be made as to the 
areas and populations which would be expected to gain or lose primary 
service from the operation of the two stations applied for by Intervenor 
and Tennessee Valley (Issue No. 1); whether the proposed operations 
would involve objectionable interference with Station WQXR or any other 
existing standard broadcast station, and, if so, the nature and extent of 
such interference (Issue No. 2); whether the Intervenor's proposed opera- 
tion would comply with the provisions of Section 3.28(c) of the Commis- 
sion's Rules (Issue No.3); as to which of the operations proposed by the 
Intervenor and Tennessee Valley would better serve the public interest, 
convenience and necessity, in light of such difference as may be shown 
to exist between the applicants as to their respective backgrounds, ex- 
perience, management and operation proposals and the programming 
service proposed by each (Issue No.4), and | 


"5. To determine in the light of Section 307(b) of 
the Communications Act of 1934, as amended, 
which, if either, of the subject proposals would 
provide the more fair, efficient, and equitable 
distribution of radio service. (Emphasis 
supplied) (R. 241). 


Before the formal hearing commenced on the applications, Tennes- 
see Valley announced that it was dismissing its application (R. 277-278). 
The Intervenor then filed a pleading, entitled "Supplemental Motion To 
Enlarge or Change The Issues, " directed to the Commission, requesting 
deletion of the comparative issues because of the dismissal of the 
Tennessee Valley application. (R. 321-324). The Intervenor stated there- 
in that: 


"The result of this action, in the opinion of petitioner, 
renders Issues 4 and 5, as presently constituted by the 
Commission's order of February 10,1955, moot. 


br, 
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"Petitioner contends that the only purpose of includ- 
ing the 307(b) issue originally was the mutually con- 
flicting proposals of WAGC (Tennessee Valley) to 
construct a station at Fort Oglethorpe, Georgia, and 
petitioner's application to construct a Station at 
Paducah, Kentucky, and in no way involved WQXR, 
which is not an applicant in this proceeding, but a 
respondent participating on ground of alleged inter- 
ference. Petitioner is not aware of any case where 
the Commission has inserted a 307(b) issue where 
there has been only one applicant in a proceeding, 
and the other party is participating on the grounds 
of alleged interference to an existing station." 
(R.321-323). 

The Appellant filed a reply to the Intervenor's pleading, opposing 
the deletion of Issue No. 5 on the ground that it believed the 307(b) issue 
to have been specified not as a comparative matter but as obtaining with 
respect to "either” of the applications of Intervenor and Tennessee Valley. 
(R. 326-328). The Intervenor thereafter replied to the Appellant's 
pleading, pointing out, inter alia, that Issue No. 5 contained the word 
"more", implying comparison, indicating that the issue had originally 
been specified only because of the theretofore mutually conflicting pro- 
posals of Intervenor and Tennessee Valley - one proposing to establish 
the station in Paducah, Kentucky, the other in Fort Oglethorpe, Georgia. 
The Intervenor set out in his responsive pleading that the suggestion for 
the deletion of Issue No. 5 flowed from the understanding of Commission 
practice that the question of fair, efficient and equitable distribution of 
radio service to each of the several states and communities was a part 
of the general public interest quotient, involved in every case, contested 
or otherwise, but that a distinct issue concerning the question was spe- 
cified only when two or more mutually exclusive applications were pres- 


ent. The Intervenor pointed out that following the dismissal of the Ten- 


nessee Valley application this case would not be in the posture where a 
distinct 307(b) issue is specified, notwithstanding that 307(b) considera- 
tions would be involved "as part of the public interest quotient."" (R. 334- 
338 ). 
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The Tennessee Valley application was dismissed, and the Com- 
mission passed and issued an Order, on July 22,1955, deleting Issues 
4 and 5 from those earlier specified, because the dismissal of that 
application rendered those issues moot. (R. 368-369). 


B. The "10% Rule" (Sec. 3. 28(c)) Issue 


At this juncture in the Counterstatement of the Case, the facts 
material to the second question presented by this appeal will be set out. 
When the Intervenor's application was filed, in April of 1954, the Com- 
mission's Rules and Standards contained a provision concerning the 
minimum interference-free service which an applicant would have to pro- 
vide. The provision was known as the "10% Rule”, because it used that 
figure in setting forth the requirement as to the percentage of the popu- 
lation residing within the normally protected (from interference) contour 
of the station proposed which need not receive service from the proposed 
operation because of interference from other stations. In April, 1954, 
the provision read in terms of "approximately 10%". In considering 
proposals in the light of the provisions of the "10% Rule", the Commis- 
sion waived the requirements thereof when it appeared that the applica- 
tion was otherwise meritorious, especially if it would provide a first 
radio service to unserved areas and po, ulations. However, on August 4, 
1954, the Commission made a change in its Rules and Standards, and 
amended the "10% Rule". It shifted the provision from the Standards 
portion to the Rules portion of its Rules and Standards, removed the 
word "approximately" from the percentage requirement, and set forth 
as a part of the "10% Rule" the situations theretofore developed on a 
case-to-case basis when the stated percentage would not have to be 
aclii:..' namely, (1) cases where the proposed station would provide 
the first nighttime facility to a community, and (2) cases where 25% or 
more of the nighttime primary service area of the proposed station is 
without primary nighttime service. (R.159). No question was raised 
about the Intervenor's compliance with the "10% Rule" until after adopt- 


ion of the change on August 4, 1954. Thereafter the Commission 
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advised the Intervenor that its application would be dismissed because 
of non-compliance with the new rule. (R.159). The Intervenor then 
amended his application and requested withdrawal by the Commission 
of its notification of dismissal. (R. 160-178). 


Thereafter, until the applications of Intervenor and Tennessee 
Valley were designated for hearing the parties addressed themselves to 
the engineering aspects of one another's application, and the Appellant 
filed pleadings concerning both applications, in which the question of 
compliance with the "10% Rule” was discussed. (R.180-183, 193-194, 
195-204, 205-218). 


When the applications of Intervenor and Tennessee Valley were 
designated for hearing, one of the issues, No. 3, read: 


"To determine whether the operation proposed 

by E. Weaks McKinney-Smith would be in com- 
pliance with the provisions of 3. 28(c) of the 
Commission's Rules." (the "10% Rule"). (R. 240). 


The Intervenor then filed a motion to enlarge or change the issues, re- 
questing inter alia, that Issue No.3 be either deleted or modified to add 
thereto the following language: 


"...to determine whether the Commission should, 
in the public interest, convenience and necessity 
grant a waiver of the provisions of said rule, pur- 
suant to Rule 1.701." (R. 250). 


The Intervenor requested the modification so that he might have the 
opportunity to demonstrate in the hearing on his application facts and 
matters which would indicate that the statutory standard of "public in- 
terest, convenience and necessity" would be met notwithstanding a 
possible deviation from the percentage requirement of Section 3. 28(c) 
of the Commission's Rules. The Intervenor's request set forth the 
nature of the matters which should be considered in that connection, 
such as the supplying of a first nighttime radio service to unserved 
areas and populations. (R. 250-258). The Appellant did not file any 


opposition or objection to the Intervenor's request for modification and 





enlargement of Issue No. 3. . 


In the Order released on July 22,1955, deleting Issues 4 and 5 
as moot, the Commission also enlarged Issue No.3. As modified, that 
issue read: 


"To determine whether the operation proposed by 

E. Weaks McKinney-Smith, would be in compliance 
with the provisions of Section 3.28(c) of the Com- 
mission's Rules, and, if not, whether circumstances 
exist which, as determined by the Commission in the 
public interest, warrants a waiver of said rule.” 

(R. 369). é 


CG. The Hearing And Mesne Proceedings 


A formal hearing was held on the Intervenor's application, with 
the Appellant participating as a party thereto. The Commission's Broad- 
cast Bureau also participated. Oral and written evidence was adduced; 
the parties had the opportunity, and utilized the same, to cross-examine 
one another's witnesses, and evidence of rebuttal nature was produced. 
During the hearing one of the matters upon which testimony and exhibits 
were adduced concerned the areas and populations the Intervenor proposed 
to serve, and the absence or presence of other radio services which 
served them. Engineering witnesses for both the Intervenor and Appel- 
lant were called, and measurements of signals of other radio stations 
were thoroughly considered and examined. The Intervenor, the Appel- 
lant and the Broadcast Bureau submitted Proposed Findings of Fact and 
Conclusions for the Examiner's consideration in the preparation of his 
Initial Decision. (R. 478-488, 489-509, 510-540). | 


On January 19,1956, the Examiner released his Initial Decision, 


proposing to deny the Intervenor's application because of non-compliance 
with the ten percent provision of Rule 3. 28(c), the figure in this connec- 
tion being approximately 17%. The Examiner did not conclude that the 


The Intervenor's motion was filed on March 7,1958. Not until June 20th did 
Appellant comment on it, and then it commented only indirectly, in a "Reply to 
‘Supplemental Motion'," by alluding to an opposition to Intervenor's motion made 
by Tennessee Valley. (R. 328). The Commission's Rules, Section 1.13, require 
oppositions to be filed within ten days of the pleading to which it is directed. Hence 
under the Rules Appellant made no timely objection or opposition to Intervenor's 
request. 
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't10% Rule” should be waived. The Examiner found that no objectionable 
interference would be caused to Appellant, and made findings and con- 
clusions on the engineering evidence theretofore adduced concerning the 
primary service area of the Intervenor's proposal which was without 
primary service and would receive a first nighttime primary service if 
the application were granted. The Examiner found that approximately 
twelve or sixteen percent of Intervenor's proposed nighttime primary 
service area did not receive primary service from any other station. 
(R. 541-556). 


Both the Appellant and Intervenor thereafter filed exceptions, 
and related pleadings, to the Initial Decision. (R. 562-568, 569-582). The 
Appellart excepted, principally, to the failure of the Examiner to find 
that Intervenor's proposed operation would cause interference to its sta- 
tion, and to the findings of the Examiner concerning the percentage of 
the nighttime service area of the Intervenor's proposal which was with- 
out other primary service. The Intervenor addressed his exceptions 
principally to the findings and conclusions of the Examiner which were 
concerned with the non-waiver of the "10% Rule". Oral argument was 
subsequently held on the matter before the Commission en banc, six 
members of the Commission sitting to hear the argument. (R. 390-427). 


D. The Commission Decision 


On February 14, 1957 the Commission released its Decision 
granting the Intervenor's application for the new station proposed by him 
to operate on 1560 kc, with one kilowatt power, using a directional an- 
tenna system, at Paducah, Kentucky. (R.597-621). The Commission found, 
in its Decision, that a very slight amount of interference would be caused 
to Appellant's station at nighttime (less than 1% of the population served 
by Appellant's WQXR at night. R. 607,617). The Commission set out in 
its Decision that: 
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"The proposed operation would provide a first primary — 
service to 6,095 persons who reside in Metropolis, 
Illinois, and it would provide a first primary service to 
at least 12.9% of its proposed nighttime service area. 

In addition, the proposed operation would provide a first 
local primary service to a population of 10,132; a third 
transmission service to Paducah; and a third primary 
service at night to the residents of Paducah. All of this 
persuades us that a waiver of the Rules is warranted. 


"). In reaching this conclusion we have considered 

the provisions of Section 3. 28(c) of the Commission's 
Rules.* In this connection we conclude that the inter- . 
ferenc? which the proposed station will cause to the 3 
nighttime primary service area of Station WQXR is 
insubstantiai, * and that the need for the proposed ser- — 
vice outweighs the need for the service which will be 
lost by reason of such interference." (R.615. *Foot- 
notes omitted). 


The Commission also pointed out that it considered the amount by which 
the proposal would deviate from the 10% norm (7.1%). (R. 616). 
The Commission concluded as follows: ) 


"17. In view of the compelling public interest fac- | 
tors present in the instant proposal, we believe, under 
the mandate of Section 307(b) of the Communications Act 
of 1934, which provides for the 'distribution of licenses, 
frequencies, hours of operation, and of power among the 
several States and communities as to provide a fair, 
efficient, and equitable distribution of radio service to_ 
each of the same’, that we are required to grant the 
application of E. Weaks McKinney-Smith and thereby 
provide, among other things, a first primary nighttime 
service to a substantial population, of at least 6,093, © 
located within approximately eight miles from Paducah, 
a third transmission service and a third nighttime pri-' 
mary service to a population of 10,132, even though 
such a grant would result (1) in causing interference to 
the nighttime primary service of a Class I station, all 
such interference area already having. primary service 
from a substantial number of other standard broadcast: 
stations; and (2) in the violation of Section 3. 28(c) of the 
Commission's Rules, a waiver of which we have herein- 
before found to be in the public interest. 


"18. In connection with the 307(b) controlling consii- 
eration it is noted that during the progress of this pro- 
ceeding WQXR opposed in its own behalf the Commission's 
deletion of the 307(b) issue originally ordered herein. Such 
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issue at an early stage in the proceeding was ordered 

due to the fact that at the time this was a mutually ex- 
clusive proceeding in which another applicant sought 

the facility in opposition to E. Weaks McKinney-Smith. 
The other applicant proposed the location of its station 

at Fort Oglethorpe, Georgia, which would have involved 

a comparison of community need on the part of the Com- 
mission within the statutory standard of Section 307(b). 
However, the withdrawal of the Fort Oglethorpe applicant 
made such issue moot as a factor of choice between com- 
peting applicants. WQXR, on the other hand, is an exist- 
ing station. There is no question before the Commission 
in this proceeding of imperilment of its license through 
the approval of the McKinney-Smith applicant which might 
involve the loss of the WQXR facility to the community 

to which it is licensed. As to any question of possible de 
facto modification of WQXR's license by approval of the 
application for permit herein, due to the interference 
problem, raised, no 307(b) question is presented but 
rather one of due process in relation to any possible in- 
jury to WQXR involved in a grant of the application be- 
fore the Commission. In this regard WQXR has obtained 
a full hearing. The determination of the Commission, 
following full hearing on this question is, as has been 
stated, that the public interest in supplying the estab- 
lished local need for standard broadcasting service in 

the area covered by the McKinney-Smith proposal out- 
weighs the less than 1% interference loss sustained by 
WQXR."" (R. 620). 


The Petition For Rehearing And Order Thereon 
The appellant then filed a Petition For Rehearing with the Com- 


mission, requesting the Commission to reconsider its Decision. (R. 625- 


642). The petition recited that the Commission made four errors in 


reaching its decision to grant the Intervenor's application. These errors, 


said the Appellant, were: (1) in concluding that the mandate of Section 


307(b) of the Communications Act required the grant of the Intervenor's 


application, the Commission deprived the Appellant of the hearing to 


which it was entitled because the Commission had removed "Section 


307(b) considerations from the proceeding" when it deleted the compara- 
tive 307(b) issue upon the dismissal of the Fort Oglethorpe application 
(R. 626); (2) that the Commission had failed to recognize evidence of 











A, 
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record showing primary service of a field strength in excess of 100 
uv/m or greater from three standard broadcast stations over the whole 
nighttime service area of the Intervenor's proposed station (R. 630); 

(3) that the Commission should have found primary service in excess of 
500 uv/m from Station WSM to more than 75% of the nighttime service 
area of the proposed station (R. 634); and (4) that the Commission's de- 
termination that the provisions of the "10% Rule” should be waived was 
erroneous as 2 matter of law (R.636). The Intervenor filed an opposi- 
tion to the petition for rehearing (R. 648-658). The Appellant also filed 
a petition for stay of the effectiveness of the Commission (R. 622-624), 
which petition was also opposed by Intervenor (R. 642-647). 


On February 28, 1958, the Commission released its Memorandum 
Opinion and Order denying the Appellant's petitions for rehearing and for 
stay (R. 662-669). In that Memorandum Opinion and Order the Commis- 
sion pointed out that the statutory standard of Section 307(b) is involved 
in every consideration of an application by the Commission, but that a 
"307(b) issue" is specified only when mutually exclusive applications, 
proposing different communities as the location of the stations, are in- 
volved. The Commission referred to the other issues upon which the 
Intervenor's application was heard, and pointed out that the Appellant 
was not misled as to the reasons and effect of the removal of the com- 
parative 307(b) issue. 

"The remaining issues called for proof concerning the 

areas and populations expected to gain or lose service, 

availability of other primary service to such areas and 


populations, the nature and extent of interference caused 
to WQXR or other stations, and the 3. 28(c) issue. As we 
recently had occasion to explain in Newport Broadcastin 
case (24 FCC 19) the tests imposed by 307(b) are implicit 
in these issues; one of the purposes of including them is to 
obtain the information necessary to 307(b) judgment which 
is one of the factors which must be taken into account in 
deciding, pursuant to Section 309(b), whether the public 
interest would be served by the proposed operation." | 

(R. 664-665). 


The Commission noted, too, that 
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".,.although WQXR maintains that because the issue 
was deleted petitioner's efforts were thereafter direc- 
ted solely to the remaining issues, there is nothing to 
indicate in what specific respect the area of proof was 
limited by the Commission action." (R. 665) 


The contentions of the Appellant, in its petition for rehearing, con- 
cerning the '10% Rule” were also treated with by the Commission in its 
Memorandum Opinion and Order on the petition. It stated: 


"WQXR reiterates material which it presented in its pro- 
posed findings of fact and conclusions of law, filed with the 
Commission on October 10,1955, and in its brief in reply 

to exceptions of McKinney-Smith which it filed on February 
23,1956. The arguments presented therein were considered 
by the Commission, and our conclusions thereon are set out 
in paragraphs 6 through 9 of the conclusions of our decision. 
Nothing new has been presented to persuade us that these 
conclusions should be altered." (R. 668). 


With respect to the third contention of the Appellant in its petition 
for rehearing, the Commission held that the conflict of evidence in the 
record on this point was such that it was not possible to determine whether 
the Appellant's or Intervenor's measurements better established the WSM 
500 uv/m contour, but in any event that question was not of crucial impor- 
tance. Further, said the Commission, the record, including the Examiner's 
initial decision, refuted the Appellant's contentions. (R. 666-667). 

Fs The Primary Service Issue 

One of the questions involved in the proceeding on Intervenor's appli- 
cation before the Commission concerned the extent of "primary service" 
at nighttime from other radio stations to the area which would be served by 
Intervenor's station. The Appellant took the position that "primary service" 
was, under the Commission's Standards, a signal of 100 uv/m intensity 
(1.0 mv/m) (R. 484). The Hearing Examiner disagreed and in his initial 
decision made findings of "primary service" on the basis of an 0.5 mv/m 
Signal. The Appellant excepted and again urged to the Commission that 
100 uv/m was a primary service signal. (R. 569). In its Decision the Com- 
mission rejected the Appellant's contention, stating the 100 mv/m signals 
"cannot be considered to render primary service, and the Commission has 
so ruled in other proceedings (see Courier-Journal & Louisville Times Co., 
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5 Pike & Fischer 348". (R. 605, Fn. 3). As mentioned, above, Appel- 
lant included in his petition for rehearing the argument that the Com- 
mission's refusal to view 100 uv/m as primary service in this case was 
erroneous. (R.630). In the Memorandum Opinion and Order the Com- 
mission held that Appellant's arguments in this connection had already 
been twice considered and determined against it and that "WQXR reaches 
an erroneous conclusion" in its arguments on the question. (R. 666). 


Thereafter, the Appellant filed the instant appeal. It argues in 
this Court that the Commission's Decision and the Memorandum Opinion 
and Order denying its petition for rehearing are erroneous for three of 
the four reasons urged by it before the Commission, viz., the removal 
of the comparative 307(b) issue, the waiver of the "10% Rule", and the 
grade of signal intensity which the Commission holds to constitute 
primary service from a Class I station at night. The alleged error set 
out in the petition for rehearing concerning WSM's 500 uy/m contour 
has apparently been abandoned here. 


SUMMARY OF ARGUMENT 


I 

The Commission scrupulously followed the provisions of the 
Communications Act and of the principle of the KOA case (F.C.C. v. 
NBC (KOA), 319 U. S. 239), and the Appellant, afforded every 
opportunity and right available to it, participated in the hearing and 
in every stage of the decisional process. The Appellant was aware at 
all times of the matters of fact and of law which were involved and 
was never misled as to the grounds and reasons giving rise to any 
modification of its license for WQXR which might flow from the 
authorization granted to the Intervenor to operate on the same fre- 
quency. The Commission did not remove Section 307(b) "considerations" 
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from the case when it deleted a comparative 307(b) issue upon the dis- 
misal of one of the two mutually exclusive applications then in the 
proceeding. 


Il. 

The question of the applicability of the "10% Rule” and whether 
or not it should be waived, if found applicable, was a consideration from 
the outset of the proceeding before the Commission and the Appellant 
had the opportunity before the agency to contest a possible waiver. One 
of the issues upon which the Intervenor's application was heard pro- 
vided that a determination would be made by the Commission as to 
whether or not Such a waiver would be warranted in the public interest, 
convenience and necessity. The reasons given by the Commission for 
the waiver of the rule were not only adequate and sufficient to make 
lawful the waiver, but the duty of the Commission to provide radio 
service to areas and populations not receiving such service dictated 
a grant of the Intervenor's application and the waiving of Section 3. 28(c). 


Ii. 


The Commission did not depart from its definition of "pri- 
mary service” applicable to a situation as here involved. The signal 
strength which constitutes "primary service" at nighttime from a 
Class I station, when considered in situations of this kind, is the 500 


uv/m (0.5 mv/m) groundwave contour, as explained by the Com- 


mission in its Decision and Memorandum Opinion in the case be- 
low. 





IV. 


The evidence in the record amply supports the Commission's 
findings and conclusions with respect to the public interest, convenience 
and necessity to be served by a grant of the Intervenor's application. 
The question of whether or not an application for a new station, which 
might cause a minimal amount of interference to an existing station, 
should be granted is a matter of judgment entrusted to the Commission 
by the Congress, and where, as here, the existing station has been a 
party to the proceeding on the new application and given an opportunity 
to resist the grant of the latter, the Commission's decision after full 
hearing should not be disturbed. In any event, the Court must take 
due account of the rule of prejudicial error, and there being none, 
the Commission's decision must be affirmed. 


STATUTES, RULES AND STANDARDS INVOLVED 


The pertinent provisions of the Administrative Procedure Act, 
the Communications Act of 1934, as amended, of the Commission's Rules 
and Regulations and the Standards of Good Engineering Practice for 
Standard Broadcast Stations, which have not been set forth in the appen- 
dix to Appellant's brief, are set out in the Appendix, infra, pp. A-1. 
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ARGUMENT 
Preliminary Statement 


The Commission action complained of in this case is the grant of 
a permit to E. Weaks McKinney-Smith, Intervenor, for the construction 
and operation of a new radio broadcast station at Paducah, Kentucky, 
operating on 1560 kilocycles, with 1 kilowatt power, unlimited time, 
using a directional antenna. The Appellant, Interstate Broadcasting 
Company, Inc., is the licensee of Station WQXR, operating on 1560 kilo- 
cycles at New York City. The grant of the Intervenor's application was 
made by the Commission after a hearing had been conducted thereon. 
The Appellant had been named as a party to the hearing, and it partici- 
pated. in all the proceedings, because it appeared that the Intervenor's 
operation might cause some interference to WQXR. In its Final Decision 
the Commission found that interference would be caused at nighttime to 
a number of persons representing less than 1% of the total population 
served by WQXR at night. The Hearing Examiner had earlier found that 
no interference would be caused to WQXR by the Intervenor's station. 
For the purposes of this appeal the Intervenor will assume that the inter- 
ference possibilities noted by the Commission do exist. In view of the 
fact that the Commission's decision was to grant the application of the 
Intervenor, he did not desire to challenge any of the premises thereof 
so that he would be able to construct and operate his station the sooner, 
thus bringing a new radio service at an early date. : 


The Commission, the appellee herein, is filing a brief and 
demonstrating therein the lack of basis of the Appellant's contentions. 
The Intervenor adopts the brief and argument of the Commission, but 
desires to point out, even at the risk of some duplication, the lack of 
merit in the Appellant's attack on the judgment of the Commission in 
these proceedings. 
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I 


THERE WAS NO DENIAL OF DUE PROCESS TO APPELLANT 
IN THE PROCEEDINGS BEFORE THE COMMISSION. THE 
APPELLANT WAS A PARTY TO THE HEARING AND PARTICI- 
PATED IN EVERY STAGE THEREOF, AND HAD FULL OPPOR- 
TUNITY TOSHOW WHY IT BELIEVED THE INTERVENOR'S 
APPLICATION SHOULD NOT BE GRANTED. THE APPELLANT 
WAS AT ALL TIMES AWARE OF THE GROUNDS WHICH MIGHT 
RESULT IN A MODIFICATION OF ITS LICENSE BY THE GRANT 
OF THE APPLICATION. 


The Appellant claims that it was denied a fair hearing in the pro- 


ceeding in which the Commission granted the Intervenor's application. 


This contention is made notwithstanding the fact that from the very in- 
ception of the proceeding the Appellant has participated and has been 
afforded every opportunity to show why, in its view, the Intervenor's 
application should not be granted. The denial of a fair hearing, says 
the Appellant, came about because the Commission determined that the 
compelling public interest factors shown on the record required a grant 
of the application for a new radio station in Paducah, Kentucky under the 
mandate of Section 307(b) of the Communications Act of 1934, although 
the Commission had at an earlier stage of the proceeding deleted from 
the hearing issues one under which the Intervenor's application and that 
of a theretofore mutually exclusive application, for Fort Oglethorpe, 
Georgia, would have been comparatively considered in the light of Sec- 
tion 307(b). The deletion of the comparative 307(b) issue, claims the 
Appellant, removed all Section 307(b) "considerations" from the case, 
and it argues that thereafter the Commission was precluded from re- 
ferring to that statutory provision. A review of the record and an under- 
standing of the requirements of the Communications Act demonstrates 
the speciousness of Appellant's arguments. 


A. Issue No. 5 was a comparative issue, properly deleted upon dis- 
missal of the other application involved in the proceeding below. At the 


time the Intervenor's application was designated for hearing there was 
also pending an application, by Tennessee Valley Broadcasting Company, 
for the use of the same facilities at Fort Oglethorpe, Georgia. The 
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distance between the communities proposed by the Intervenor and the 
other applicant was such that the frequency requested could not be used 
at each place. A question was thus involved as to which of the com- 
munities had the greater need for the new facility. Cf., F.C.C. v. 
Allentown Broadcasting Corp., 349 U.S.358. When the Commission 
designated the applications for hearing it specified the issues upon 
which they would be heard and considered. One of the issues, number 5 
in the hearing order, provided for this consideration of community 
need. Issue No. 5 read: : 
"To determine in the light of Section 307(b) of the 

Communications Act of 1934, as amended, which, if | 

either, of the subject proposals would provide the more 

fair, efficient, and equitable distribution of radio service." 

(R. 241). | 

However, when Tennessee Valley announced that it was dismiss- 
ing its application the Intervenor filed a request with the Commission 
for the deletion of the comparative issues, viz., Issue No.4 which con- 
cerned the difference which might exist between the mutually exlusive 
applicants as to their backgrounds, experience, management, ‘operational 
and programming proposals, and Issue No.5, concerning the respective 
needs of Paducah and Fort Oglethorpe for the new radio facility. (R. 321- 
324). In pleadings filed with the Commission before the Commission, both 
the Appellant and the Intervenor made known their ideas on why Issue No. 
5 had been specified in the first instance. The Appellant stated that the 
word "either" in the issue indicated that the issue was not merely com- 
parative, and consequently should not be deleted upon the dismissal of 
one of the applications. On the other hand, the Intervenor pointed out 
that the word "more" implied comparison, an indication that the issue 
was specified in order to permit comparison of the two mutually exclus- 
ive applications. The Intervenor pointed out, however, that it must be 
recognized that a deletion of Issue No.5 would not remove 307(b) consid- 
erations from the case- such considerations being required with respect 
to every application, contested or otherwise, as a part of the public in- 
terest standard against whicha grant or refusal of the application must 
be weighed. (R. 336). | 
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The question thus posed to the Commission by the Intervenor and 
the Appellant was this: Was Issue No.5 originally specified because 
there were two mutually exclusive applicants proposing different com- 
munities, so that the issue should be deleted upon the dismissal of one 
of the applications, albeit 307(b) considerations would remain in an abso- 
lute sense without the specification of an issue therefor with respect to 
the remaining application, or was Issue No.5 originally specified without 
reference to the fact that there were then mutually exclusive applications 
for different communities, the issue thus not being susceptible of dele- 
tion upon the dismissal of one application? 


The Commission supplied an answer to the question, informing 
both the Appellant and the Intervenor by its action that the first posed 
alternative was the correct one. The Commission removed both Issue No. 
5 and the other comparative issue, No.4, as moot (R.369). The Appellant 
did not file a petition for review of the order deleting Issue No.5, nor did 
it otherwise indicate that it disagreed with the Commission's answer to 
the question as posed. 


Both the Supreme Court and this Court have understood the Com- 
mission's practice to include a specific 307(b) issue only when more than 
one community is involved. 


",..Wwhen mutually exclusive applicants seek authority 
to serve different communities, the Commission first 
determines which community has the greater need for 
additional services and then determines which appli- 

cant can best serve that community's needs."" F.C.C. 


v. Allentown Broadcasting Corp., 349 U.S. 358, 361. 


"Rulings of the Commission * make clear that it re- 
gards as a specific issue the question whether license 
applications require consideration under this section 
307(b)); that is, whether more than one 'community' 
is involved and, if so, the elements of a fair and 
equitable distribution." Pinellas Broadcasting Co. v. 
F.C.C., 97 U.S. App. D.C. 236, 230 F.2d 204, cert. 
denied 350 U.S.1007. *Footnote citing two Commis- 
sion decisions). 
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B. The deletion of the comparative 307(b) issue did not remove 
Section 307(b) considerations from the case, as the Appellant was well 


aware. The Commission points out, in its Memorandum Opinion and 
Order denying Appellant's petition for rehearing of the decision, that 


"This is the point at which WQXR's argument fails, 
for petitioner assumes that by the action of deleting 
the 307(b) issue because it no longer was a factor of 
choice between competing applicants, the Commis- 
sion could lawfully remove from evaluation the stan- 
dard imposed by the statute." (R. 664) | 


The reference to the standard contained in Section 307(b) in evaluating 
the interference and service problems in this case, without a specific 
307(b) issue, represented no departure on the part of the Commission” 
Apparently the Commission could have used the language of Section 307, 
without referring to the section of the statute wherein the standard was 
contained, and the Appellant would not have complained. : 


The Appellant addressed a major portion of its evidence and 
arguments to matters which would be significant only if they were viewed 
against the 307(b) standard. Issue No.3, upon which the Intervenor's 
application was heard, concerned the "10% Rule" (Section 3. 28(c) of the 
Commission's Rules), and from the inception of the proceeding, commenc- 
ing after the filing of Intervenor's application and continuing through the 
evidentiary hearing, proposed findings, and exceptions stage, the Appel- 
lant urged the '10% Rule" as a ground for a denial of the application. 

The Commission has made clear that the "10% Rule” is an implementa- 
tion of Section 307(b) of the Act. Revision of Ten Percent Rule, 10 Pike & 


Fischer R.R. 1595; 10 R.R. 1600a; 10 R. R. 1600e. 


In Vermilion Broadcasting Corp., 7 Pike & Fischer R.R.593, 7 R. R. 602(b), 
a single application was designated for hearing because of the possibility of inter- 
ference to an existing station, the existing station being named a party. The hear- 
ing issues did not include a specific 307(b) issue (Id., at 594), but the Commission's 
conclusions are expressed with reference to the standard set forth in'307(b) (Id. 
at 601) The Supreme Court recognized the 307(b) evaluation, though there had been 
no 307(b) issue, and cited the case with apparent approval in the Allentown case. 


(F.C. C. v. Allentown Broadcasting Corp., supra, 349 U.S. at 362-363, Footnote 5). 


The Appellant stated its recognition of that fact in proceedings before the 
Commission (Tr. 406, R. 659), and also makes that admission in its brief filed 
here. (Br. 24). 
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"...circumstances where a grant would result in 
a first standard broadcast facility to a community 
or the rendition of a first primary service to a 
substantial area. These objectives have been fol- 
lowed by the Commission from the earliest date 
and are clearly enunciated by the Act. (See Sec- 


tions 1 and 307(b) of the Communications Act)" 


10 R.R. at 1598, Emphasis supplied. 


"In our Decision finalizing the amendments to the 
"10% rule’, we determined that the revised rule 
was necessary to assure effective utilization of 
available frequencies and to make certain that in 
bringing additional service to particular points 
there is no substantial degradation of existing 
service in derogation of the objectives of Section 
307(b) of the Act to provide a ‘fair, efficient and 
equitable distribution of radio service. 10 R.R. at 
1600f. Emphasis supplied. 


The Commission pointed out in its Memorandum Opinion and 


Order denying the Appellant's petition for rehearing the lack of sub- 


stance in Appellant's argument that it was"misled" by the deletion of 
Issue No. 5: 


"In this connection, WQXR's complaint that it 
has been misled by deletion of the comparative 
307(b) issue is not convincing for several reasons. 
The remaining issues called for proof concerning 
the areas and populations expected to gain or lose 
service, availability of other primary service to 
such areas and populations, the nature and extent 
of interference caused to WQXR or other stations, 
and the 3. 28(c) issue. As we recently had occasion 
to explain in Newport Broadcasting case (24 FCC 
19) the tests imposed by 307(b) are implicit in 

ee WS * . . 
these issues ; one of the purposes of including 
them is to obtain the information necessary to 
307(b) judgment which is one of the factors which 
must be taken into account in deciding, pursuant 
to Section 309(b), whether the public interest could 
be served by the proposed operation." (R. 665). 


Following the quoted statement the Commission made an observation 
which cannot be overlooked here. 
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"The fact that the Commission has not waived the 
statutory standard by excluding a 307(b) issue in a 
proceeding is well illustrated by reference to the 
case upon which WQXR primarily relies and from 
which it quotes extensively, North Plains Broad- 
casting Corp., 7 Pike & Fischer RR 93. Although 
this was a comparative case, and although the de- 
cision therein was based upon the provisions of © 
Section 307(b), an issue specifically calling atten- 
tion to this section was not included in the designa- 
tion order. The same is true of at least three of 
the decisions cited by the Commission in North_ 
Plains: Lemoyne College (6 RR 1251,a compara- 


tive case; and Chronicle Publishing Company, 3) 
RR 425, and City of New York, 9 FCC Reports 169, 


non-comparative cases. In these cases Section — 
307(b) was considered in the conclusions of the de- 
cision, although an issue specifically calling atten- 
tion to this section was not included in the designa- 
tion."" (R. 665). 


C. The Commission scrupulously followed the provisions of the 
Communications Act and of the KOA principle and gave the Appe llant 


full opportunity to resist the grant of the Intervenor's application. The 
Appellant has, since the inception of the proceeding which culminated in 


the decision complained of, been a party, participating fully. The Com- 
mission has accorded it every opportunity to make its views known and 
to submit its objections to the Intervenor's proposal. The Commission 
scrupulously followed the provisions of the Communications Act and the 
requirement of the KOA case (F.C.C, v. NBC(KOA), 319 U. 8. peer The 
Appellant was 

“afforded opportunity to participate in the hearing, 

to offer evidence, and to exercise the other rights 

of a party." Id., at 246. 

This, the Supreme Court held in the cited case, well satisfies 
the requirements of Section 316(a) (then Section 312(b)) of the Communi- 
cations Act which specifies the due process rights of an existing licensee 
whose license would be modified, by reason of interference, by an au- 
thorization to ancther for a new station. ? 
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Appellant argues that it was not accorded a fair hearing with re- 


spect to the ultimate determination of the Commission in this case, the 


evaluation of the Intervenor'’s proposal in light of the provisions of Sec- 
tion 307(b). It argues (Br. 18) that had it known that the proposal would 

be evaluated in light of the statutory standard it would have developed 
evidence establishing the proposition that Section 307(b) of the Act would 
require a denial of Intervenor's application. The Appellant made this same 
argument before the Commission in the petition for rehearing of the de- 
cision. (R. 628, 659-651). The record shows that the Appellant did not 
specify what this evidence would be, or how it would change the final re- 
sult. 


"Finally, it is to be observed that although WQXR 
maintains that because the issue was deleted peti- 
tioner's efforts were thereafter directed solely to 
the remaining issues, there is nothing to indicate 
in what specific respect the area of proof was li- 

mited by the Commission action." (Memorandum 

Opinion and Order denying petition for rehearing, 

R. 665). 


The same sterile contention about being deprived of the opportunity of 
adducing some additional evidence is made here, and again the Appellant 
does not specify, nor yet even give a hint, as to whatthis evidence would 
be or the effect thereof in the case. 


The language of the Supreme Court in Chicago, St.P.,M., &O. 
Ry. Co. v. United States, 322 U.S.1,4, applies with particular force here: 


"The Court endeavors to protect the right of parties 
to fair hearings, but it will not presume that their 
rights have been substantially denied when they do not 
embrace the opportunity to prove their grievance in 
the court below.” , 


In this connection it must be emphasized that Appellant was given a full 
opportunity for hearing on all matters pertaining to the Intervenor's pro- 
posal and the effect thereof on both the Appellant as a licensee and the 
statutory criteria set out in the Communications Act. The record con- 
clusively establishes that no due process rights of the Appellant have 
been infringed. The Appellant does not controvert that the interference 
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4 which may be caused to it will exceed the less than 1% found by the. 

= Commission (R. 617), and it recognizes that this minimal amount of in- 
terference would not be sufficient to justify the denial of Intervenor's 
application and the implementation of a new service to many thousands 
of persons, and a first nighttime primary service to other thousands, so 
it seizes upon allegations, here shown to be completely without basis, of 
deprivation of due process. The result reached by the Commission is 
wholly consistent with past judicial and administrative decisions inter- 
preting the governing statute. Any modification of Appellant's license 
flowing from the grant of Intervenor's application was validly and legally 

» made. 


I 
THE COMMISSION'S DETERMINATION TO WAIVE SECTION . 


3.28(c) BECAUSE OF THE NEED FOR THE PROPOSED 
SERVICE WAS A PROPER AND VALID EXERCISE OF ITS 
AUTHORITY UNDER THE COMMUNICATIONS ACT. 

The Commission granted a waiver of the requirements of Section 
3.28(c), the "10% Rule", because it found, after reviewing the entire 
record, that there was a compelling need for the service which would be 
made available by a grant of the Intervenor's application. The Commis- 
sion made extensive findings on the service which would be provided, on 
the absence of other radio services to the persons residing in portions 
of Intervenor's service area, on the minimal interference which would 
be caused Appellant's station and on the availability of other services to 
the interference area. Then, exercising the judgment entrusted to it 
P under the Communications Act by Congress, the Commission concluded 
* that there was a compelling need for the service which would be made 
available if the application were granted and, in view of the public 
interest factors, waived the requirements of Section 3.28(c) of. its rules 
and granted the application. 


The Commission found that the Intervenor's station would render 
service during the daytime to a population of 100,283, residing in an 
area of 1,780 square miles. Varying portions of that area receive primary 
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service from existing stations. The new station would bring a third local 
transmission service to Paducah, Kentucky, in addition to serving the 
city with an additional primary signal. (R.598,599). At night the new 
station would render primary service to a population of 49, 319 in an area 
of 174 square miles (R. 613). At least 12.9% of this area, the Commis- 
sion found, did not have any other primary service; the Intervenor would 
thus be bringing service at night to an area heretofore unserved. (R. 615). 
Metropolis, Illinois, a community of 6,095 persons, would receive its 
first primary service at nighttime from the Intervenor's station. In addi- 


tion a population of 10, 132 residing in the nighttime service area, would 


receive their local first primary service. (R. 615). 


The Commission found that the interference which the proposal 
would cause to Appellant's station at nighttime was insubstantial, less 
than 1% of the total population within that latter station's nighttime serv- 
ice contours being affected. (R.615). The need for the proposed service 
was, in the Commission's judgment, outweighed by the need for service 
which would be lost by reason of interference, especially since the inter- 
ference area receives primary service from three Class I stations, one 
other Class I station renders service to 95% of the area, another renders 
service to 75% of the area, and twenty other stations render a primary 
service to varying portions of the interference area. (R.614, 615). 


No other interference would be caused by the new station, either 
during the day or at nighttime. All of the foregoing, the Commission said, 
"persuades us that a waiver of the Rule (Section 3.28(c)) is warranted." 
(R.615). The Appellant, however, argues that the Commission's judg- 
ment to waive the requirements of Section 3. 28(c) was erroneous as a 
matter of law and arbitrary and capricious. (Er. 21). 


As shown in the Counterstatement, one of the issues upon which 
Intervenor’s application was heard in the proceeding before the Commis- 
sion concerned two questions raised by Section 3. 28(c), the so-called 
"10% Rule’. Those questions were: first, whether Intervenor's proposal 
would comply with the requirements of the provision, and second, if 
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compliance is not achieved, whether a waiver should be granted. An 
argument could be made about the fact of compliance with the rule,* but 
for the purposes of this appeal the Intervenor will assume that the pro- 
posal does not meet the provisions of the rule, the remaining question 
then concerning the Commission's judgment to waive the requirements 
in light of the public interest factors above set out. . 


i Section 3.28(c) provides for a standard of efficiency of operation 
to which the Commission believes applicants should adhere and, in this 
capacity, the rule is one of the tools used by the Commission to imple- 
ment Section 307(b) of the Communications Act. In the Matter of Amend- 
ment of Section I of the Standards of Good Engineering Practice, 10 Pike 
and Fischer R. R. 1595. When the Commission amended the "10% rule" it 
recognized that waivers could, and should, be granted where it was shown 
> that the public interest required such action. : 


"However, as we pointed out in our Decision, under 
such circumstances, petitions for waiver will. be 
entertained."" Revision of Ten Percent Rule, 10° 
Pike & Fischer R. R.1600e, 1600f. 


The authority and duty of the Commission to provide for waiver 
of its Rules if the public interest would not be served by an application of 
the same may not be challenged. National. Broadcasting Co. v. U. S., 319 
U.S.190, 63 S.Ct. 997; U.S. v. Storer Broadcasting Company, 351 U.S. 
192, 76 S. Ct. 763. In the last cited case the Supreme Court quoted from 
the former, pointing out that 


» "In each case that comes before it the Commission 
must still exercise an ultimate judgment whether 

the grant of a license would serve the ‘public in-: 
terest, convenience, or necessity.' If time and 
changing circumstances reveal that the "public in- 

> terest’ is not served by application of the Regulations, 


4 The Commission pointed out, in its Decision, that "there is a controversy" as 
to whether or not 25% of the proposed nighttime service area is without primary 
service. (R. 614). If the controversy were resolved in Intervenor's favor there 
would be no question about waiver of Section 3.28(c) for the peopoeal} would meet 
the provisions thereof. 
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it must be assumed that the Commission will act 
in accordance with its statutory obligations." 
NBC v. U.S.,319 U.S. at 225,63 S.Ct. at 1013; 
Storer case, 76S.Ct. at 771. 





When the Intervenor's application was designated for hearing 
(together with the then mutually exclusive application of Tennessee Val- 
ley) the issue concerning Section 3. 28(c) proposed only that an inquiry 
be made as to whether or not compliance with Section 3. 28(c) would be 
achieved. (R. 240). Intervenor then filed a motion with the Commission 
requesting that the issue be either deleted or modified so as to permit 
intervenor to make a showing, and the Commission to subsequently de- 
termine after the hearing, whether the rule should be waived because of 
public interest considerations. (R. 250-254). 


The Appellant claims in its brief here that it "opposed the re- 
quested enlargement of issues" (Br. 23). The record shows this state- 
ment to be erroneous. Intervenor's request for enlargement of the 
issue concerning Section 3. 28(c) was filed on March 7, 1955 (R. 250). 

The Appellant did not file any objection or opposition to the motion, and 
did not even comment on it until June 20th of that year. In a pleading 
directed towards another motion Appellant alluded to the opposition of 
Tennessee Valley and attempted to adopt the latter's opposition (R. 328). 
The Commission's Rules, both then as now, clearly require that an 
opposition to be considered must be filed within ten days after the plead- 
ing to which it is directed. Section 1.13, Rules and Regulations (for- 
merly Section 1.730). Appellant cannot, then, be considered as having 
filed any timely objection to Intervenor's request for an enlargement of 
the issue involving Section 3. 28(c). But passing that point, we find that 
the Commission granted the motion for enlargement, making provision 
for a consideration in the then upcoming evidentiary hearing and subse- 
quent proceedings of | 


",...whether circumstances exist which, as deter- 
mined by the Commission in the public interest, 
warrants a waiver of said rule." (R. 369). 
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Appellant was well aware that a question of possible waiver of the "10% 
rule" was involved, and, as set out under Point I, supra, directed a sub- 
stantial part of its case before the Commission to this element. 


A review of recent Commission cases shows that there have been 
a number of instances in which the Commission has concluded that waivers 
of the "10% Rule” were justified. In Dorsey Eugene Newman, 12 Pike & 
Fischer R. R. 210, the Commission affirmed its earlier holding in that 
case that a waiver was justified, and stated that there was further justi- 
fication by reason of the facts that the applicant would render a first local 
transmission service to one community and a second primary service 
there. Upon appeal to this Court, the Commission decision was affirmed. 
Radio Atlanta, Inc. v. F.C.C., 99 U.S. App. D. C. 347, 240 F. 2d 33. The 
rule was also waived in Minnesota Valley Broadcasting Co. , 11 Pike & 
Fischer R. R.1080, Latrobe Broadcasters, 12 Pike & Fischer R. R. 296, 
301, and The Shore Broadcasting Co., 12 Pike & Fischer R. R, 421. 


The reasons given by the Commission were not only adequate and 
sufficient to make lawful the waiver of Section 3. 28(c), but a considera- 
tion of the additional service to be brought to the public by way of the 
grant of Intervenor's application, especially as concerns the first pri- 
mary service to be provided at nighttime to a substantial number of 
persons, dictates the conclusion that the public interest required the 
waiver and the resulting approval of the application. The Commission, 
charged with the administration of the Communications Act has the re- 
sponsibility for applying the standards in the light of its knowledge and 
experience, and as applied to the facts of the particular case presented. 
The Commission here has certainly not acted arbitrarily or capriciously. 
The Appellant, afforded all the procedural rights to which it is entitled, 
cannot complain of the substantive judgment made by the Commission. 


Johnston Broadcasting Co. v. F.C.C., 85 U.S. App. D.C. 40, 46, 175 F. 
2d 351, 357. | 
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196 


THE COMMISSION DID NOT DEPART FROM ITS 
DEFINITION OF "PRIMARY SERVICE" APPLICABLE 
TO A SITUATION AS HERE INVOLVED. 


Appellant devotes an entire section of its Brief in an effort to 
establish that the Commission erred in not concluding that Intervenor's 
proposed nighttime service area lies within the "primary" service con- 
tours of three Class I broadcast stations. The argument is the same as 
made by it on four different occasions when the case was before the Com- 
mission, and each time rejected for the same reason as is set out below. 
In its proposed findings and conclusions, in its exceptions to the Initial 
Decision, in the oral argument before the Commission, and in the peti- 
tion for rehearing, Appellant argued that primary service is rendered to 


the entire nighttime service area on the basis of 0.1 mv/m (100 uv/m) 


signals from Class I stations. Such signals cannot be considered to ren- 
der primary service the Commission pointed out, and it also showed 
that it had so ruled in other proceedings. (R. 605, 666). 


The Commission answered, in its Memorandum Opinion and 
Order denying Appellant's petition for rehearing, the argument made 
here by Appellant (Br. 40) concerning the date of the Commission case 
explaining what signal strength constitutes primary service at nighttime 
from a Class I station and the "enactment" of the sections of the Com- 
mission's rules on the same subject. (See Memorandum Opinion and 
Order, Par.10, R. 666). The Commission pointed out that: 


"...WQXR reaches an erroneous conclusion when it 
asserts that the Courier-Journal & Louisville Times 
case, 5 Pike & Fischer R. R. 348, cited by the Com- 
mission in support of its conclusion as to the signal 
that constitutes primary service from Class I sta- 
tions at night, cannot be relied upon because Courier- 
Journal was decided in September, 1949, and it was 
not until November, 1955, that the Commission enacted 
the sections of its Rules (Sections 3.11, 3.28(c) and 
3. 182(f)) to which WQXR refers in this portion of its 
pleading. WQXR concludes, therefore, that, by simple 
principles of statutory construction, the enactment 

of the rules subsequent to the decision in the Courier- 
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Journal case must be treated as reversing whatever 
principle was enunciated in that case. This is not so. 


The ‘enactment’ to which WQXR refers was simply a 
codification of the Standards of Good Engineering 


Practice Concerning Standard Broadcast Stations. 

The order effecting this codification ... stated that 
the Commission had been requested by the Federal 
Register Division, National Archives and Record: 
Service, General Services Administration, to codify 
its Standards, and that the amendments adopted there- 
in were of an editorial." (R. 666, Emphasis supplied). 

The holding of the Courier-Journal case, explaining the signal 
strength which constitutes primary service of a Class I station at night- 
time, was extant and recognized as controlling on the question when 
this proceeding began before the Commission, and its validity and ap- 
plicability continue through the time of all the events involved in this 
case, including the instant appeal. The Commission did not depart, in 
its decision below, from its announced definition of such primary serv- 
ice, and the Appellant can claim no prejudice or harm from the defini- 
tion of such service, and explanation of the rules on the subject, first 
made in Courier-Journal and consistently adhered to since. (See, 
Municipal Broadcasting System (WNYC), 15 Pike & Fischer R.R. 565, 


582, where the Commission explained that the 0.5 mv/m groundwave de- 


fines the primary service area of a Class I station, referring in that 


case to the Courier-Journal case. ) 


We do not have here involved a question of an ad hoc exception 
being made to a rule, and the cases cited by Appellant in its Brief (Br. 
39) are inapposite. Sections 3.11 and 3.182 of the Commission's Rules 
and Regulations, as explained and defined by the Courier-Journal holding, 
were not departed from, as the record clearly shows. There is no basis 
in Appellant's third point which could give rise to a reversal of the Com- 
mission decision here involved. 
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IV. 


THE RECORD AMPLY SUPPORTS THE COMMISSION'S 
DECISION. THE APPELLANT CAN COMPLAIN OF NO 
ERROR AND, IN ANY EVENT, THE COURT MUST TAKE 
DUE ACCOUNT OF THE RULE OF PREJUDICIAL ERROR. 

The Appellant is appealing from a decision of the Commission 
which granted the Intervenor authority to construct and operate a new 
broadcast station in Paducah, Kentucky. The Commission found, and 
the Appellant does not here challenge, that the Intervenor's proposal 
would cause interference to less than 1% of the total population served 
by Appellant at night. The Commission determined, based upon the evi- 
dence of record, that the grant of the application was in the public in- 
terest, the new station bringing a first service to a substantial popula- 
tion and a second or third service to additional people and areas. Since 
the inception of the proceeding the Appellant has participated fully, and 
it has been afforded all of its due process rights under the Communica- 


tions Act and the requirements of the KOA case, supra. 


The case does not present a harsh situation. Appellant did, in 
fact, have every opportunity to urge its views as to why Intervenor's 
application should not be granted. Appellant was aware at all times of 
the matters of fact and of law which were involved and it was never mis- 
led as to the grounds and reasons upon which the Intervenor's application 
might be granted and upon which its, Appellant's, license for Station 
WQXR might be modified thereby. No abuse of discretion by the Com- 
mission has been demonstrated by Appellant; the Commission's findings 
and conclusions have substantial support in the whole record. 


Inasmuch as review of the Commission's decision is here sought 
under Section 402(b) of the Communications Act, 47 U.S.C. Sec. 402(b), 
the Court will be guided in the exercise of its function by Section 10(e) 
of the Administrative Procedure Act (5 U.S.C. Sec. 1009(e)(1952)). In 
reviewing the record the Court will take 
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",..due account, as the statute reads, ‘of the 
rule of prejudicial error.'' Massachusetts Bay 
Telecasters, Inc. v. F.C.C., U.S. App. 
DC. , F.2d. —___ (July 31, 1958). 


Thus, even if it be assumed that the decision being appealed from con- 
tains an error, the Appellant not having shown how it prejudices it the 
decision would have to be affirmed. : 


CONCLUSION 


For the foregoing reasons, the decision of the Federal Communi- 


cations Commission and the Memorandum Opinion and Order of that 
Commission, here appealed from, should be affirmed. | 


Respectfully submitted, 


ARTHUR H. SCHROEDER 
JOHN B. KENKEL 


218 Munsey Building 

Washington, D. C. 
Attorneys for E. Weaks 
McKinney-Smith, Intervenor. 
Of Counsel: 
MILLER & SCHROEDER 


218 Munsey Building 
Washington 4, D. C. 


September 15, 1958. 
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APPENDIX 
STATUTES AND RULES INVOLVED 


The following is the pertinent portion of the Administrative 
Procedure Act (60 Stat. 237 et seq., 5 U.S.C. 1001 et seq.) not printed 
in the Appendix to the Appellant's Brief (Br. 43, ff.) 


Section 10(e); 5 U.S.C. 1009(e) 


So far as necessary to decision and where presented the review- 


ing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the 
meaning:or applicability of the terms of any agency action. 
It shall (A) compel agency action unlawfully withheld or un- 
reasonably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in accor- 
dance with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in exess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; (4) with- 
out observance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the requirements 
of sections 1006 and 1007 of this title or otherwise reviewed on 
the record of an agency hearing provided by statute; or (6) 
unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. In making the fore- 
going determinations the court shall review the whole record 
or such portions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. 

The following is the pertinent provision of the Commission's Rules not 

printed in the Appellant's Brief. . 

Regulation 1.13 
1.13 Oppositions and replies to oppositions. Except as other- 
wise provided in this chapter, oppositions to petitions, motions 
or other pleadings must be filed within 10 days after such 
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petitions, motions or other pleadings are filed with the Com- 


mission, and replies to such oppositions must be filed within 
5 days after such oppositions are filed with the Commission; 
Provided, however, that oppositions to requests for stay of an 
order, decision of the Commission, or other temporary relief 
must be filed within 5 days after such requests are filed and 
replies thereto within 3 days after such oppositions are filed. 
No further pleadings may be filed unless specifically re- 
quested by the Commission or authorized by it or the Chief 


Hearing Examiner. 
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United States Court of Appeals 


For rue Disrricr or Couumsra Crecorr 


Interstate Broapcastine Company, Inc., Appellant, 
Ve 


Feperan Communications Commission, Appellee, 
E. Weaks McKinney-Sutra, Intervenor. 


Appeal from a Decision and Order of the Federal 
Communications Commission 
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UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


Aprit Term, 1958 
No. 14391 


IntTeRSTATE Broapcastinc Company, INc., 
Appellant, 
Vv. 


FeperaL CoMMUNICATIONS COMMISSION, 
Appellee. 
E. Weaks McKriyney-Smiru, 
Intervenor. 


Before: Danazar, Circuit Judge, in Chambers. 


Order 
Upon consideration of the. prehearing conference stip- 
ulation submitted by the parties to the above case, it is 


Oxperep that the aforesaid stipulation be approved and 
that the Clerk be, and he is hereby, directed to file said 
stipulation. 


It is ForrHer Orperep that the prehearing conference 
stipulation be printed in the joint appendix and shall con- 
trol further proceedings in this case unless modified by 
further order of this court. 


Prehearing Stipulation 
I. Counsel for all the parties agree that the following 
issues are presented by this case: 


1. Whether the Commission complied with the hearing 
requirements of Sections 309(b) and 316(a) of the Com- 
munications Act of 1934, as amended, and Section S(a) of 
the Administrative Procedure Act when it deleted from 
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the Notice of Hearing a specific issue concerning the pro- 
visions of Section 307(b) of the Communications Act and 
thereafter based its decision granting intervenor’s applica- 
tion as the provisions of Section 307(b) of the Communica- 
tions Act? 


2. Whether the reasons given by the Commission for 
a waiver of Rule 3.28(c) of its Rules and Regulations were 
adequate and sufficient to make lawful such waiver? 


3. Whether the Commission erroneously and therefore 
unlawfully departed from the definition of primary service 
as contained in Sections 3.11 and 3.182 of its Rules and 
Regulations in determining the availability of other pri- 
mary services to intervenor’s proposed primary service 
area? 


II. The parties in agreeing on these issues do not neces- 
sarily concede the correctness of any legal or factual prom- 
ises implicit in the formulation of the questions and reserve 
the right to argue that one or more of the issues are not 
properly before the Court. 


III. The parties further agree that appellant shall serve 
and file its printed or multilithed brief on or before June 
23, 1958; appellee and intervenor shall serve and file their 
printed or multilithed briefs on or before August 1, 1958; 
appellant shall serve and file its printed or multilithed 
reply brief on or before August 15, 1958; and the printed 
or multilithed Joint Appendix shall be served and filed on 
or before August 29, 1958.7 


IV. The Joint Appendix, which shall be kept as short 
as possible for the benefit of the Court, shall contain, in 
addition to its own numbered pages, the pertinent pages of 
the record from which the material in the Joint Appendix 
is taken. 


V. Unless otherwise determined by the parties, no part 
of the Notice of Appeal shall be printed in the Joint Ap- 


1 These dates were by subsequent orders of the Court changed to. 
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pendix but this Prehearing Stipulation shall be printed 
therein. 
Respectfully submitted, 
Ricuarp A. SoLromon 
Assistant General Counsel 
Joun J. O’Natey, JR. 
Counsel 
FEDERAL COMMUNICATIONS CoMMISSION 
Maovrice M. JaANsKY 
Counsel 
INTERSTATE Broapcast1nG Co., Inc. 
JoHn B. KENKEL 
Counsel 
BE. Weaxs McKiyvey-Smita 


May 14, 1958 


145 Excerpt from Opposition to Petition to Dismiss 
Application 


Request FoR WAIVER 


5. Should none of the above prevail, however, waiver 
of Rule 3.28(c) is hereby requested in accordance with 
Rule 1.361(c). It is submitted that a waiver should be 
granted, if necessary, for the following reasons: 1) As 
shown by Exhibit No. 1, and conceded by the engineer for 
Tennessee Valley, the station proposed by E. Weaks 
McKinney-Smith will render a first primary nighttime 
service to the city of Metropolis, Dlinois, a community of 
6093 people, not far from Paducah, Kentucky, where it is 
proposed to establish the station of E. Weaks McKinney- 
Smith; 2) Exhibit No. 1 also demonstrates that there are 
at least some areas which do not receive a primary service 
from any other station, and furthermore, that the 49.4% 
of the nighttime primary service area, heretofore referred 
to, if the measurements are incorrect, would receive 
service from only one station, namely WSM, which is 
121 miles distant from Paducah, and which area is not 
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146 locally served by either of the only Paducah stations, 

WKYB and WPAD; 3) Because of 2) above, it 
would be in the public interest, in any event, for the 
Commission to provide local service to this area which now, 
according to the engineer for Tennessee Valley, receives 
service only from WSM, 121 miles distant. Under these 
circumstances, the Commission should grant a waiver of 
Rule 3.28(c) and permit E. Weaks McKinney-Smith an 
opportunity to prove, through hearing, if necessary, that 
his application under the circumstances would serve public 
interest, convenience and necessity. 


Wuererore, in view of the above, it is respectfully re- 
quested that the Petition to Dismiss Application’ filed by 
Tennessee Valley Broadcasting Company in this proceed- 
ing be denied. 


Respectfully submitted, 
BE. Weass McKixney-Smira 
By: 
Mriter & ScHROEDER 
His Attorneys 
Artuur H. ScHROEDEE 
Arthur H. Schroeder 
218 Munsey Building, 
Washington 4, D. C. 
October 29, 1954. 





Broadcast License Div. 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
October 29, 1954 


FCC 541361 11983 
In reply refer to: 8830 


EK. Weaks McKinney-Smith 
P. O. Box 68 
Paducah, Kentucky 


Dear Sir: 


The Commission has this day considered your applica- 
tion for a construction permit for a new standard broadcast 
station at Paducah, Kentucky to operate unlimited time on 
1560 kilocycles with 1000 watts power and directional 
antenna (File No.BP-9268). 


In a Report and Order dated August 4, 1954, the Com- 
mission adopted Section 3.28(c) of the Commission’s Rules 
which Section provides, in part, that applications for new 
stations will be granted only if the proposed operation 
provides interference-free service to at least 90 per cent of 
the population residing within the proposed station’s 
normally protected primary service area as defined 
by the Commission’s Rules. Section 3.28(c) expressly 
provides for only two exceptions; namely, (1) cases where 
the proposed station will provide the first nighttime facility 
to a community; and (2) cases where 25 per cent or more 
of the nighttime primary service area of the proposed 
station is without primary nighttime service. 


Examination of your application indicates that because 
of interference that your proposed operation will receive 
from existing stations, more than 10 per cent of the popula- 
tion within your normally protected contour will not 
receive an interference-free service. Moreover, your 
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proposed operation does not come within one of the 
two above-described nighttime exceptions to Section 3,28(c). 


Since your application cannot be granted within existing 
Commission Rules, your application is dismissed as of 
November 24, 1954, 

By Dmection oF THE CoMMISSION 


Mary Jane Morris 
Secretary 


ec: MILLER anp SCHROEDER, ATTYS. 
A. D. Ring, Engr. 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In re Application of 


E. Weaxs McKrxney-SmiTa 
Paducah, Kentucky 


For Construction Permit for New Standard 
Broadeast Station 


File No. BP-9268 


Amendment 
To the Federal Communications Commission: 


Now comes E. Weaks McKinney-Smith, applicant in the 
above-styled proceeding, and amends his pending applica- 
tion in response to the Commission’s letter dated October 
29, 1954 (Reference 8830) in the following particulars, 
towit: 


1) Include attached supplementary engineering state- 
ment identified as Exhibit 5-B as part of the aforementioned 
application. 
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With the supplying of the information provided for 
herein , the application complies with Section 3.28(c), and 
the Commission’s action to dismiss the above application 
as of November 24, 1954 should therefore be withdrawn. 


Information in the above application not otherwise mod- 
ified by the subject amendment is hereby reaffirmed. 


Respectfully Submitted, 


EK. Weaks McKywney-Smire 
KE. Weaks McKinney-Smith 
attach. 
November 17, 1954 


Subscribed and sworn to before me this 19th day of 
November, 1954. 

Iris Hernine 

Notary Public 


My commission expires May 18, 1955. 


239 BEFORE THE FEDERAL COMMUNICATIONS COMMISSION, 
WASHINGTON 20, D. C. 


FCC 55-162—15646 
Docket No. 11272—File No. BP-9106 


Gorpon W. Gamsmx, Huserr M. Marrm, Homepurey B. 
Heyrwoop and R. T. Russert d/b as TENNESSEE VALLEY 
Broapcastinc Company (WAGC), Fort Oglethorpe, 
Georgia, 


Docket No. 11273—File No. BP-9268 


E. Weaxs McKixney-Smiru, Paducah, Kentucky, For 
Construction Permits 


Order 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 10th day of 
February, 1955; 

The Commission having under consideration the above- 
entitled applications of the Tennessee Valley Broadcasting 
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Company for a construction permit to change the facilities 
of Station WAGC, Chattanooga, Tennessee, from 1450 kilo- 
cycles with a power of 250 watts, unlimited time, to Fort 
Oglethorpe, Georgia on 1560 kilocycles with a power of 10 
kilowatts, directional antenna, unlimited time; and E. 
Weaks McKinney-Smith for a construction permit for a 
new standard broadcast station to operate on 1560 kilo- 
cycles with a power of one kilowatt, directional antenna, 
unlimited time, at Paducah, Kentucky; 


Ir Apprearine, That pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, the subject appli- 
cants were advised by letter dated July 27, 1954 that their 
proposed operations would involve mutually destructive in- 
terference; that the proposal of E. Weaks McKinney-Smith 
would cause interference to the authorized opinion of Sta- 
tion WQXR, New York City, N. Y. (1560 kilocycles, 50 kilo- 
watts power; File No. BP-4506, granted March 3, 1954) and 
might not provide the recommended minimum of interfer- 
ence-free service within its normally protected night time 
contour (4 mv/m) as provided for in Section 3.28(c) of the 
Commission’s Rules; and 


Ir Foursrner Aprprarmnc, That Interstate Broadcasting 
Company, Inc., licensee of Station WQXR, New York City, 
N. Y. (1560ke, 10kw, Unl., CP, 1560ke, 50kw, Unl., I-B) 
has filed pleadings requesting that both subject applications 
be dismissed for failure to comply with Section 3.28(c); 
or in the alternative, be designated for hearing beacuse of 
interference to the existing and authorized operations of 
WQXR; and 


Ir Furrner Apprartne, That WAGC amended its appli- 
cation on January 18, 1955 to specify station location as 
Ft. Oglethorpe, Georgia in lieu of Chattanooga, Tennessee; 

and 


240 Ir Furraer Apprearrnc, That each of the subject 

applicants contended in pleadings filed with the Com- 
mission that the other would not meet the requirements of 
Section 3.28(c) of the Commission’s Rules; that E. Weaks 
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McKinney-Smith filed data to establish the fact that more 
than 25 per cent of the nighttime primary service area of 
his proposed operation is without primary nighttime serv- 
ice; and that on February 8, 1955 additional data was filed 
by WAGC purporting to show that less than 25 per cent of 
the E. Weaks McKinney Smith proposed nighttime service 
area is without primary service. 


Ir Furrner Appeartne, That, on the basis of the data 
submitted by the subject applicants, it is the opinion of the 
Commission that a question obtains as to whether the pro- 
posed operation of L. Weaks McKinney-Smith complies 
with Section 3.28(c) ; and 


Ir Fuetaer Appeartnc, That each of the subject appli- 
cants is legally, financially, technically and otherwise quali- 
fied to operate the proposed stations; and 


Ir Furtser Apprearinc, That the Commission has given 
full consideration to the pleadings filed by WQXR and the 
subject applicants and is of the opinion that a hearing is 


necessary ; 


Ir Is Onperep, That pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, the said applica- 
tions Are DrsicNaTED For Hearine in a ConsotmaTeD Pxo- 
CEEDING, at a time and place to be specified in a subsequent 
order, upon the following issues: 


1. To determine the areas and populations which may 
be expected to gain or lose primary service from 
the operation of the stations as proposed, and the 
availability of other primary service to such areas 
and populations. 


. To determine whether the subject proposed opera- 
tions would involve objectionable interference with 
the existing or the authorized (File No. BP-4506) 
operation of Station WQXR, New York City, N. Y., 
or with any other existing standard broadcast sta- 
oo and, if so, the nature and extent of such inter- 

erence. 


- To determine whether the operation proposed by 
E. Weaks McKinney-Smith would be in compliance 
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with the provisions of Section 3.28(¢) of the Com- 
munication’s Rules. 


4, To determine, on a comparative basis, which 

of the operations proposed in the above- 

entitled applications would better serve the public 

interest, convenience or necessity in the light of the 

evidence adduced under the foregoing issues and the 

record made with respect to the significant differ- 
ences between the applicants as to: 


a) The background and experience of each of the 
above-named applicants to own and operate the 
proposed station. 


b) The proposals of each of the above-named appli- 
cants with respect to the management and opera- 
tion of the proposed stations. 


c) The programming service proposed in each of 
the above-mentioned applications. 


. To determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which, if 


either, of the subject proposals would provide the 
more fair, efficient and equitable distribution of 
radio service. 


Ir Is Funruer Orperep, That the issues in the above- 
entitled preceeding may be enlarged by the Examiner on his 
own motion or on petition properly filed by a party to the 
proceeding and upon sufficient allegations of fact in support 
thereof, by the addition of the following issue: 

To determine whether the funds available to the appli- 
cant will give reasonable assurance that the proposals set 
forth in the application will be effectuated. 

Ir Is FurrHer Oxperep, That Interstate Broadcasting 
Company, Inc., licensee of Station WQXR, New York City, 
N. Y., Is Mave a party to the said proceeding. 


FeperaL Communications CoMMISSION 
Mary Jane Morris 
Mary Jane Morris 

Secretary 


Released: February 16, 1955 
[Seay] 
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250 Motion to Enlarge or Change the Issues 

Comes now E. Weaxs McKinney-SmiruH, one of 
the above applicants, and moves, pursuant to Rule 1.389 
of the Commission’s Rules, that issues in the above pro- 
ceedings be modified in the manner requested below: 


I—Preliminary Statement 


Except as specifically requested below, the issues as 
framed by the Commission are acceptable to petitioner. 


Il—Issue 3 
This issue now reads as follows: 


‘<To determine whether the operation proposed by E. 
Weaks McKinney-Smith would be in compliance with 
ue provisions of Section 3.28(¢) of the Commission’s 
Rules.’’ 


It is requested that the above issue be deleted (and Sec- 
tion 3.28(c) suspended or revoked), and, if not, in the alter- 
native, be modified to read as follows: 


‘To determine whether the operation proposed by E. 

Weaks McKinney-Smith would be in compliance with 

the provisions of Section 3.28(c) of the Commission’s 

Rules, and, if not, to determine whether the Commis- 

sion should, in the public interest, convenience and 

necessity grant a waiver of the provisions of said rule, 
pursuant to Rule 1.701.’’ 


251 The reasons for this request are as follows: 


The *‘10% Rule’’ (Section 3.28(c)) as a conclu- 
sive limitation cannot be sustained. Section 309(a) of the 
Communications Act requires the Commission to make an 
examination of applications provided for in Section 308 
thereof, and if it shall find that the public interest, con- 
venience or necessity be served, to grant such applications. 
Nowhere in the Act is there any statement that the statutory 
standard of public interest is specifically limited to any 
percentage of service area or interference. It is conceiv- 
able that in many instances the operation of the ‘‘10% 
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Rule”’ is beneficial, ‘‘But whether so or not must be deter- 
mined on an ad hoc basis, after consideration of all factors 
relevant in the determination of whether the grant of a 
license would be within the comprehensive concept which 
the Act calls ‘the public interest, convenience, or neces- 
sity’ ? (Storer Broadcasting Company v. U.S. and F.C.C., 
C.A.D.C. Feb. 24, 1955). 
To paraphrase the Court of Appeals in that case: 


The Commission argues that the ‘‘10% Rule’’ carries 
out its established policy of promoting an efficient utili- 
zation of available frequencies. We are not here con- 
cerned with the Commission’s policy in passing upon 
applications. We are concerned with what purports to 
be a binding rule. However laudable its policies may 
be, we have seen that the Commission is bound by its 
own statute and by the requirements of due process to 
grant a full hearing before denying an application for 
an available frequency sought by a citizen for a lawful 
use. We hold invalid the portion of Section 3.28 of the 
Commission’s Rules which we quoted earlier and di- 
rect that it be eliminated therefrom. This holding will 
not prevent the Commission from considering in each 
case, in accordance with its announced policy, the ques- 
tion whether granting an application which will re- 
ceive interference affecting more than 10% of the 
population in its normally protected contour would re- 
sult in an inefficient use of the channel, contrary to the 
public interest. But the applicant must be given a 
chance to show, if he can, that the advantages to be 
gained by the public outweighs any imefficiency in the 
use of the channel. 

The present ‘10% Rule’’ specifies two instances where 
over-riding need and other factors of the ‘‘public interest”’ 
justify a deviation from the rule. The Commission cannot 
arbitrarily determine and pre-judge that only in those situa- 

tions is the goal of complete utilization of frequen- 
252 cies outweighed by other considerations. The Com- 
mission must give each applicant an opportunity to 
demonstrate, if he can, that his application can otherwise 
be justified within the comprehensive public interest stand- 
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ard. If this is not permitted, it is clear that the rule 
cannot be sustained. 


‘<The rule goes further and says the Commission will 
‘in any event’ treat the numerical limit as the boun- 
dary of public interest. . . . Thus the Commission 
freezes into a binding rule a limitation upon its con- 
sideration of the public interest in a respect in which 
the facts and circumstances may differ widely from 
case to case. * * * The power so to decide has not 
been committed to the Commission.’’ (Storer Broad- 
casting Company v. U.S. & F.C.C., supra) 


An issue concerning the ‘‘10% Rule’’ must be drawn so 
as to permit consideration of other factors of the govern- 
ing criterion of public interest. Prior to the amendment 
of the ‘‘10% Rule’’ (Docket No. 10509), the Commission 
recognized that the granting of a given application might 
serve the public interest, convenience or necessity standard, 
notwithstanding the fact that the population residing in 
the interfered-with area exceeded the ten percent standard, 
because of the factors shown. This procedure was approved 
by the Court of Appeals because: 


‘*As for the ten percent rule itself, the Commission 
has long recognized that it specifies only a norm, not 
a hard and fast rule. Both in authorizing and refus- 
ing to authorize departures from the ten percent 
Standard, the Commission has frequently stated that 
the governing criterion is the public interest.’’ Beau- 
mont Broadcasting Corp. v. F.C.C., 7 BR 2149, 2154 
(emphasis added) 

The Commission has codified two exceptions to the ten 
percent criterion ‘‘Because the Commission found in ad- 
ministering the present 10% rule, that the public interest 
required a grant in spite of the failure to comply with the 
10% rule in those circumstances where a grant would result 
in... the rendition of a first primary service to a sub- 
stantial area.”” (10 RR 1595, 1599). Recognizing, perhaps, 
that it could not treat the 10% rule as a ‘‘numerical 
limit . . . the boundary of public interest,’’ the Commis- 
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sion stated, in Footnote 4 of its Report and Order, that 
Section 1.361(c) of the Rules would apply and waivers of 
the 10% rule could be obtained in cases, other than the 
two codified exceptions, upon a showing that the public 

interest requires ‘‘such exceptional action.” It fol- 
253 lows, therefore, that when an Issue with respect to 

the rule is specified, the Commission must include 
therein an opportunity for the applicant to demonstrate, 
notwithstanding the ‘‘10% rule,’’ other factors make the 
granting of the application in the public interest. The 
Commission’s responsibility at all times is to measure 
applications by the standard of ‘public interest, conven- 
ience, or necessity.’’ It is quite possible that a community 
may be served by an existing service, but this service may 
be inadequate in equipment, management, programming 
and other respects, and the public interest would require 
the grant of a second facility, notwithstanding the 10% 
rule. If the hearing on such application includes an issue 
with respect to the rule without permitting the showing of 
the countervailing factors, the Commission would be decid- 
ing in vacuo that there can never be an instance in which 
public interest, convenience and necessity would be served 
by granting an additional license... .”’ ( Storer Broad- 
casting, supra). 

In the instant case, petitioner has shown in its applica- 
tion that ‘25% or more of the nighttime primary service 
area of the proposed (his) station is without primary 
nighttime service.’’ Petitioner’s consulting engineer found 
that 49.4% of the nighttime primary service area of his 
proposed station is without primary nighttime service. The 
Tennessee Valley Broadcasting Company countered this 
claim, through its consulting engineer, who asserted that 
only 16.75% (not 25%) of the area was without primary 
nighttime service. Consequently, there is at least agree- 
ment that over 15% of the area proposed to be served is 
without service. In addition, it has been shown, without 
contradiction, that Metropolis, Illinois with a population 
of 6,093 will receive its first primary nighttime service from 
petitioner’s proposed station. 
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It is submitted, under the Storer case, supra, that issue 3 
should be deleted and Section 3.28(c) suspended or revoked. 
If, however, for reasons not known to petitioner, the Com- 
mission is unable to take such action, the Commission must 
in any event, in view of the Storer case and the facts shown 
herein, modify issue 3, in the manner requested so that 
petitioner may make a showing, even if his application is 

not in strict compliance with Section 3.28(c), that a 
254 grant of his application will serve public interest, 

convenience and necessity and that a waiver of Sec- 
tion 3.28(c) is required pursuant thereto and in accordance 
with Rule 1.701. 


IiI—New Issue 4 


Request is hereby made to add an additional issue, num- 
bered 4 (renumbering issues 4 and 5, to read 5 and 6) or 
such other number as the Commission may designate in 
light of the previous request, to read as follows: 


‘‘To determine whether the amendment to the appli- 
cation of Tennessee Valley Broadcasting Company 
(WAGC) changing the location of the station from 
Chattanooga, Tennessee, to Fort Oglethorpe, George, 
said amendment having been filed on or about Jan- 
uary 18, 1955, was a subterfuge to come within the 
exceptions permitted by Rule 3.28(c), and if so, to 
determine whether the application of Tennessee Valley 
Broadcasting Company (WAGC) would be in com- 
pliance with the provisions of Rule 3.28(c) of the Com- 
mission’s Rules.”’ 

Tennessee Valley Broadcasting Company, (hereinafter 
called WAGC), is the licensee of Radio Station WAGC 
which operates on the frequency of 1450 ke, with power 
of 250 watts, at Chattanooga, Tennessee. It has provided a 
service to this community for several years. On December 
8, 1953 it filed the above application, now in hearing, to 
request the frequency of 1560 kc, with power of 10 KW, 
unlimited time, using directional antenna. Subsequent 
thereto petitioner filed his application for the same fre- 
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quency at Paducah, Kentucky. On August 4, 1954 the 
Commission adopted Rule 3.28(c) and subsequently appli- 
cation of petitioner was ordered dismissed on October 29, 
1954, effective November 24, 1954. WAGC, in its original 
application, showed that it did not comply with Rule 3.28(c) 
in that 10.9% rather than 10%, of the population within 
its normally protected contour would receive interference. 
However, on October 7, 1954, WAGC filed an amendment 
to its application wherein, based on recalculations of the 
engineer for WAGC, it was stated that only 9.78% of the 
population was so affected under its application. Follow- 
ing this, on December 31, 1954, petitioner filed a motion to 
dismiss the WAGC application, based on calculations made 
by his engineer to the effect that, in fact, the WAGC appli- 
cation would receive interference to 14.9% of its in- 
255  terference-free population. Similarly, Interstate 
Broadcasting Company, Inc., (WQXR), respondent 
in this proceeding, filed a motion to dismiss on similar 
grounds, its engineer having concluded that 13.89% of the 
population would be affected. Following this, on January 
18, 1955, WAGC amended its application to specify the 
location of the station as Fort Oglethorpe, Georgia rather 
than Chattanooge, Tennessee, and limited its amendment 
in the manner shown in Exhibit A attached. No other 
changes in the application were requested. It is clear from 
this that WAGC sought to avoid the consequences of Rule 
3.28(c), and that its amendment was purely a subterfuge, 
and that the intention of WAGC is still to operate as a 
Chattanooga station. By virtue of this fact, WAGC must 
likewise meet the test of Rule 3.28(c), otherwise, this rule 
becomes a farce and is subject to circumvention in the man- 
ner described herein. Either the rule should be suspended 
or revoked, as heretofore requested, as being impractical 
of achieving the results anticipated by the Commission, or 
WAGC must be put to the test as to whether it complies 
with the rule either in fact or in spirit. 
As shown in Exhibit A attached, after initially filing 
an application with programming designed to serve Chat- 
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tanooga, WAGC, in its amendment to designate itself as 
an applicant for Fort Oglethorpe, made only two minor 
changes in its programming. Fort Oglethorpe, according 
to Exhibit A, has a population of only 692 people based 
on the 1950 census. To permit WAGC to escape the con- 
sequences of Section 3.28(c) under these circumstances 
makes a farce of the rule and places the Commission in a 
ridiculous position. It is submitted that under the facts 
here shown that the Commission must either suspend or 
revoke Section 3.28(c) or adopt an issue 4 of the nature 
hereby requested. 
256 Wneneror, in view of the above, it is respectfully 
requested that the Commission delete or modify issue 
3, and insert a new issue 4, in the manner herein described, 
or afford such other relief as may be appropriate under 
the circumstances. 


Respectfully submitted, 


E. Weaxks McKinney-SmitK 
By: 


Mriter & ScHROEDER 
His Attorneys 


ArTrHur H. ScHROEDER 


218 Munsey Building, 
Washington 4, D. C. 
March 7, 1955 
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CERTIFICATE OF SERVICE 


I, Mary Combs Barber, hereby certify that I have, this 
7th day of March, 1955, sent by regular United States Mail. 
postage prepaid, a copy of the foregoing Motion to En- 
large or Change the Issues to the following: 


McKenna and Wilkinson, Esgqs., 
1735 DeSales Street, N. W., 
Washington 6, D. C. 
Counsel for Tennessee Valley Broadcasting Company 


Loucks, Zias, Young and Jansky, Esqs., 
1317 F Street, N. W., 
Washington 4, D. C. 
Counsel for Interstate Broadcasting Company, Inc. 


Mr. Robert Rawson 

Broadcasting Bureau 

Federal Communications Commission 
Washington 25, D. C. 


Mary Combs Barber 


257 Exursrr A 


Re: WAGC, Chattanooga, Tenn. BP-9106 Amendment 
filed January 18, 1955 Amendment to application for 
change of facilities filed. Amendment changes station lo- 
cation from Chattanooga, Tenn. to Fort Oglethorpe, 
Georgia. 


It is stated in the amendment that: 


‘““This amendment requires no change in the engi- 
neering proposal set forth in BP-9106 and, accord- 
ingly, it is requested that this engineering proposal be 
considered a part of this amendment. It is requested 
that the following changes be made in Section V-A of 
FCC Form 301, presently appearing in BP-9106: 

1. In paragraph 1(n) show change in studio location 
and change station location from Chattanooga, Tenn. 
to Fort Oglethorpe, Ga. 
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2. Paragraph 13 show main studio location as ‘same 
as transmitted location.’ 

“Inasmuch as no change in the directional antenna 
proposal will be made, no changes are necessary in 
Section V-G. 


‘‘Reference to Figure 24 (BP-9106), will show that 
almost the entire city of Fort Oglethorpe is encom- 
passed within the 25 Mv/M contour under the pro- 
posed operation and, accordingly, the business and 
industrial area will be served by this contour. 
“Reference to Figure 26 (BP-9106), will show that 
the entire city of Fort Oglethorpe will be served with 
a primary signal, both day and night, by the proposed 
operation. 


‘<Fort Oglethorpe does not, at this time, have a stand- 
ard broadcast facility.’’ 


(Engineering Statement) 
Amendment, Ex. 1 ‘‘Changes in Programming Plans”’ 


‘‘The programming qualifications and plans of the 


applicant, as set forth in Section IV of the initial ap- 
plication, File No. BP-9106, filed December 8, 1953, 
is unchanged except for certain slight modifications of 
Exhibits 6 and 8, as follows: 


1. The following paragraph should be added to Ex- 
hibit 6, answering Section IV, para. 7 (narrative 
statement re public service programs) : 
‘Special attention’ will be given to the broadcast 
of public service programs furthering the aims, 
needs and desires of residents in the fast-growing 
Fort Oglethorpe community.’ 
2. Exhibit 8 of BP-9106, answering Section IV, para. 
2b (the proposed program schedule) should be modi- 
fied to change two program titles in this exhibit to 
read as follows: 
‘(a) Monday through Friday, 3:15 pm—Georgia 
and Tennessee Star Time 


(b) Sunday, 9:00 pm — Tri-State Sounding 
Board’? 
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258 Amendment, Exhibit No. 2 ‘‘The Community In- 
volved’? 


‘‘The instant amendment specifies the location of sta- 
tion WAGC at Fort Oglethorpe, Georgie instead of 
Chattanooga, Tennessee. The applicant has ascer- 
tained that Fort Oglethorpe is a thriving, bustling 
community which merits its own local station. Long 
an army base, the town of Fort Oglethorpe was in- 
corporated in 1949 and according to the 1950 U. S. 
census had a population of 692 persons. In 1953 the 
Kiwanis Club of Fort Oglethorpe conducted a survey 
which showed that the population had more than 
doubled. The Mayor of Fort Oglethorpe has estimated 
that 1,800 persons reside in the town today and that 
the greater Fort Oglethorpe trading area includes ap- 
proximately 2,500 persons. In addition, 200 new houses 
are nearing completion within the city limits. When 
these houses are filled with new families, the population 
of the town itself will be approximately 2,500 persons. 
There are 508 registered voters in the town, and the 
Mayor estimates that there are 314 residents to every 
registered voter. Fort Oglethorpe has 375 water con- 
nections, operates its own schools, has three fire en- 
gines, its own uniformed police force, an downs its 
own water and sewer systems. There are three ac- 
tive churches in the town; a Baptist, a Roman Catholic 
and an interdenominational one. Among the organi- 
zations in Fort Oglethorpe are the Kiwanis Club, Ma- 
sonic Order, Eastern Star, American Legion and Vet- 
erans of Foreign Wars. In the town of Fort Ogle- 
thorpe is a new Tri-county hospital serving Walker, 
Dade and Catoosa Counties in the State of Georgia. 
Fort Oglethorpe has a number of industries, including 
foundries, chenille rng manufacturing, a machine shop 
and four woodworking shops. The town also has a 
theatre, motels, restaurants, filling stations, garages, 
plumbing supply houses and various retail stores. In 
addition, it is the location of a large TVA sub-sta- 
tion.”’ 
No other changes from application as originally filed. 
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260 Opposition to Motion to Enlarge or Change Issues 


Comes now Tennessee Valley Broadcasting Company, 
by its attorneys, and, in opposition to the Motion to En- 
large or Change Issues, filed March 7, 1955 in the above- 
entitled proceeding by E. Weaks McKinney-Smith, shows 
as follows: 


1. The subject motion requests that Issue No. 3, which 
seeks to determine whether the McKinney-Smith opera- 
tion would be in compliance with Section 3.28(c) of tue 
Commission’s Rules, be deleted or, in the alternative, be 
modified to include a further issue to determine whether 
a waiver of Section 3.28(c) should be granted to Mc- 
Kinney-Smith. This request is based upon an assertion 
that Section 3.28(c) is invalid and cannot be enforced 
against an applicant unless the applicant is first given a 
hearing to determine whether the rule should be applicable 
in his case. In support of this proposition, movant relies 
exclusively upon the recent case of Storer Broadcasting 
Company v. United States, (App. D. C.), Case No. 12065, 
decided February 24, 1955, 11 RR 2053, wherein the Court 
of Appeals for the District of Columbia Circuit held to 
be invalid that portion of Section 3.636 of the Commis- 
sion’s Rules which precludes any person from holding 
more than a specified number of licenses for television 
broadcast stations. -The movant has attempted to make 
the reasoning of the Storer case, which concerned a rule 
promulgated under the Commission’s general mandate 
to promote the public interest, applicable to Section 
3.28(c), which was adopted under specific grant of au- 
thority contained in Section 303 of the Act. Section 303 
provides in part here pertinent that the Commission shall 
‘tmake such regulations not inconsistent with law as it 
may deem necessary to prevent interference between sta- 
tions.’? The Act contains no such similar specific author- 
ity to make regulations limiting the number of stations 
which may be owned by any one person. This is a sig- 
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nificant difference between the situation presented by Sec- 
tion 3.636 and Section 3.28(c). 


2. In the Storer case itself, the Court, recognizing this 
distinction, re-affirmed the Commission’s authority to dis- 
miss without hearing an application inconsistent with the 
Commission’s ‘‘master plan . . . for the allocation of tele- 
vision frequencies.’? Although the Commission has pro- 
ceeded in a different manner in AM, its allocation rules, 
including Section 3.28(c), are part of a ‘‘master plan’’ 
for the allocation of AM frequencies just as Section 3.606 
and other rules are the ‘‘master plan’’ for television. 
Thus, Section 3.28(c) falls within one of the exceptions to 

the Storer case specifically mentioned in the Court’s 
362 opinion. It is a valid rule, validly arrived at by 

appropriate rule making proceedings under specific 
statutory authority, and may be validly applied in any 
individual case without further proceedings. 


3. Movant makes no showing that it is entitled to a 
waiver or even that there is sufficient question whether 
a waiver should be granted to make the question of a waiver 
the subject of a hearing. It asserts that a portion of its 
proposed nighttime service area is now without primary 
service. This white area is either 16.75% of the proposed 
nighttime primary service area or 49.4% of that area, de- 
pending upon whether Tennessee Valley’s or McKinney- 
Smith’s engineer is correct in his measurements and com- 
putations. If the white area is 25% or more, the proposed 
operation would fall within an exception to Section 3.28(c). 
Movant argues that, even if the white area is less than 
25%, the fact of its existence justifies a waiver. If that 
were the case, however, the Commission would have in- 
serted the figure 15%, or some lesser figure, in Section 
3.28(c), rather than 25%. What Movant is arguing is 
that, although he may not come within the exception to the 
rule, he comes half-way within it and, therefore, the rule 
should be waived. This is not a showing of special cir- 
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cumstances warranting a waiver of a rule of general ap- 
plication. 


4. The subject motion also requests that a new issue be 
added to determine whether Tennessee Valley’s amend- 
ment changing its proposed station location from Chat- 
tanooga, Tennessee to Fort Oglethorpe, Georgia, was a 
‘“‘subterfuge’’ and whether the Tennessee Valley applica- 

tion as amended is in compliance with Section 328(c) 
263 of the Commission’s Rules. A similar request is 

contained within a Petition to Enlarge Issues filed 
March 7, 1955 in this proceeding by Interstate Broadcasting 
Company, Inc., to which Tennessee Valley is this day filing 
an opposition. The said opposition to the petition of In- 
terstate Broadcasting Company, Inc., is incorporated by 
reference herein in answer to the second request of Mc- 
Kinney-Smith. 

For the foregoing reasons and for those stated in the 
opposition to the Petition to Enlarge Issues of Interstate 


Broadcasting Company, Inc., incorporated herein by ref- 
erence, the subject Motion to Enlarge or Change Issues 
filed February 7, 1955 by E. Weaks McKinney-Smith should 
be denied in its entirety. 


Respectfully submitted, 


Gorpon W. Gamsmu, Husert M. Mar- 
Tix, Hompurer B. Heywoop and R. 
T. Russet d/b as TENNESSEE VaL- 
LEY BroapcasTiInc ComMPany 


By s/ James A. McKenna, Jr. 
James A. McKenna, Jr. 


s/ Davm 8S. Stevens 
David S. Stevens 
McKenna & Wiuxrnson, 
1735 DeSales Street, N. W., 
Washington 6, D. C. 


Its Attorneys 
March 17, 1955 
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264 CERTIFICATE OF SERVICE 


I, James A. McKenna, Jr., certify that on this 17th day 
of March, 1955, I sent by regular United States Mail, post- 
age prepaid, copies of the foregoing ‘‘Opposition to Motion 
to Enlarge or Change Issues’’ to the following: 


Arthur H. Schroeder, Esq. 
Miller & Schroeder 
218 Munsey Building 
Washington 4, D. C. 
Attorney for E. Weaks McKinney-Smith 


Maurice Jansky, Esq. 
Loucks, Zias, Young & Jansky 
300 American Building 
1317 F Street, N. W. 
Washington 4, D. C. 
Attorneys for Interstate Broadcasting Company, Inc. 


Mr. Curtis B. Plummer 

Chief, Broadcast Bureau 

Federal Communications Commission 
Washington 25, D. C. 


s/ James A. McKenna, JR. 
James A. McKenna, Jr. 
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277 + Excerpt from Transcript of Prehearing Conference, 
June 7, 1955 


PROCEEDINGS 


The Presiding Officer: The hearing conference will come 
to order. 

This is a pre-hearing conference in Docket Numbers 
11272 and 11273 called for under the Examiner’s Order of 
May 10, 1955. 

May we have the appearances, gentlemen? 

For E. Weaks McKinney-Smith. 

Mr. Schroeder: Arthur H. Schroeder of Miller and 
Schroeder. 

The Presiding Officer: And for Interstate Broadcasting 
Company, Inc.? 

Mr. Jansky: Maurice Jansky, of the firm of Loucks, 
Zias, Young and Jansky. 

The Presiding Officer: And for the Broadcast Bureau of 
the Commission? 

Mr. Boros: Jerome S. Boros. 

The Presiding Officer: Now, Mr. Boros, have you any 
statement to make regarding Station WAGC? I might say 
that Mr. McKenna called me over the phone and told me 
something about the status of Tennessee Valley Broadcast- 
ing Company, Station WAGC, whom he represents, and he 
said that a statement would be made as to their status in 
this proceedings. 

Mr. Boros: Mr. Kenna as counsel for WAGC also 

278 called me this morning and asked me to advise you, 

and make a statement on the record, that he will file a 

petition later on this week or early next week to dismiss 
his application in this proceeding. 

The Presiding Officer: Now, gentlemen, with that state- 
ment in the record, can we then continue with the pre- 
hearing conference. With the proposed dismissal of the 
WAGC application obviously the competitive aspect of 
this matter is mute, and the only question then relates to 
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E. Weaks McKinney-Smith’s relationship to the issues and 
especially as they relate to Station WQXR. 

Now, is there anything that we can do, gentlemen, to 
either shorten the proposed hearing or agree to any stip- 
ulations? 

Mr. Jansky: Mr. Examiner, may I request that the record 
show that Tennessee Valley Broadcasting Company is not 
present and represented at this proceeding this morning? 

The Presiding Officer: Oh, yes. Mr. McKenna, as I said 
before, called me up, and, as Mr. Boros just mentioned 
called him up also and said that he wouldn’t be here this 
morning but asked that that statement be made in respect 
to his intentions. Yes, the Tennessee Valley Broadcasting 
Company is not represented here this morning. 

Now, gentlemen, is there anything we can do this morn- 

ing to facilitate the proposed hearing in this case in 
279 a general way? 
Mr. Schroeder? 

Mr. Schroeder: Well, as I understand it, Mr. Examiner, 
Issues 4 and 5 become mute as a result of the dismissal or 
proposal dismissal of the Chattanooga, or rather the Fort 
Oglethorpe nee Chattanooga applicant. 

The Presiding Officer: That’s right. 

Mr. Schroeder: And so we have before us the remaining 
issues 1, 2 and 3. 

Now, I have a petition pending to modify Issue 3 or to 
delete it in its entirety. 

Mr. Boros: Mr. Schroeder, I hope I am not interrupting 
you, but we in the Broadcast Bureau are not aware of your 
petition. I am wondering whether you filed such a petition. 

Mr. Schroeder: A petition was filed on March 7th, 1955 
in the form of a motion to enlarge or change the issues and 
copies were served on counsel for Tennessee Valley Broad- 
casting, McKenna & Wilkinson, on counsel for Interstate 
Broadcasting, Loucks, Zias, Young & Jansky, and on Robert 
Rawson of the Broadcast Bureau, and there was opposition 
filed by WAGC. 
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Mr. Boros: Well, thank you. I don’t know what hap- 
pened to the petition. Obviously, as you have indicated in 
the record, the Broadcast Bureau was properly 
280 served with the petition and it may have gotten lost 
in the various offices of the Commission. I was won- 
dering if you had an extra copy I could see of if you could 
lend me a copy. 
Mr. Schroeder: Well, here is a file copy. 
The Presiding Officer: Off the record. 


(Discussion off the record.) 


The Presiding Officer: Back on the record. 

Mr. Jansky: This motion was a hybrid motion with ref- 
erence to Issue 3 and also there was opposition to a sim- 
ilar issue being inserted by WAGC and that may be why 
the Broadcast Bureau was confused about it. 

I do have another question, sir. 

The Presiding Officer: Yes. 

Mr. Jansky: I am not at all in a position to accept or 
don’t want to consent to the observation of counsel for 
E. Weaks McKinney-Smith that Issue Number 5 is not 
still involved in this proceeding. 

The Presiding Officer: I see. It says ‘‘which, if either, 
of the subject proposals’? would provide the more fair, 
efficient and equitable distribution of radio service. You 
feel that since they used the phrase ‘‘if either,’’ that is 
between the proposals of E. Weaks McKinney-Smith and 
Tennessee, although the latter may withdraw, it still per- 
tains to E. Weaks McKinney-Smith and therefore Section 

307 (b) is still a factor? 
281 Mr. Jansky: It certainly may be. 
The Presiding Officer: I see. Mr. Schroeder, have 
you any comment to make on that, sir? 

Mr. Schroeder: Well, it has been my impression all 
along that Issue 5 asserted that because of the conflict be- 
tween the Chattanooga and Paducah applicants, and it 
never even occurred to me that it be in there for any other 
reason than that conflict between two applicants. 
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The Presiding Officer: Would it be necessary to decide 
primarily then whether Issue 5 is still a live issue? It 
seems to me that it is not a matter that has to be decided 
at this moment but that since it apparently is a live issue 
between you gentlemen that we need more of a full dress 
argument on the point than can be accorded at this mo- 
ment. 

Mr. Schroeder: Well, perhaps this suggestion would be 
agreeable: We do have our petition pending before the 
Commission to modify or delete Issue 3. If we were to 
file a joint request to be considered along with that peti- 
tion as to the disposition of issues 4 and 5 in lieu of the 
dismissal of the Chattanooga applicant and thereby per- 
mit the Commission to clarify this, would that be agree- 
able? 

They are in fact the only people who have the authority 
to determine that. 

The Presiding Officer: Well, I could not delete the issue 

myself, I realize that, but I could determine whether 
982 under that issue any evidence is necessary to be 

taken though. Of course, I don’t suppose that a 
tremendous amount of evidence need be taken except as to 
the broadcast facilities available itself. 

Mr. Boros: Mr. Examiner, I would like to suggest that 
if possible you resolve this matter this morning. 

The Presiding Officer: You mean that the 307(b) matter 
ought to be resolved? 

Mr. Boros: Yes, the matter of Issue Number 5 upon 
which there is a dispute. It may not be possible to re- 
solve it—I don’t claim that it is—but I do think we should 
probe more deeply into it in an attempt to get it out of 
the way. 

The Presiding Officer: Obviously I have no power as 
Mr. Schroeder suggested to delete the issue on my own 
account expressly. 

Mr. Boros: We agree with that, of course. 

The Presiding Officer: But something can be done in 
the way of a stipulation, perhaps, as to what evidence is 
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possible under the 307(b) issue, that is to say, what evi- 
dence need or need not be taken. 

Mr. Boros: And that is also our view, that if these 
conferences are to be fruitful we should try to stipulate 
as much as possible. 

The Presiding Officer: I am inclined to believe 
283 that those isues were inserted merely because of 
the comparative aspects of the case and now if there 
is nO more a comparative situation it is therefore not a 
comparative application proceeding and it would seem to 
me that Section 307(b) is no longer in the picture—al- 
though I certainly do not want to say anything definitely 
on that point at this juncture. Shall we have some dis- 
cussion on that matter right now, gentlemen, and see what 
we can do if it is possible to arrive at anything specific 
in regard to the Section 307(b) issue. 

Mr. Jansky: The issue clearly states ‘‘. . . which, if 
either”’ of the other issues in the notice would provide 
the more, fair, efficient and equitable distribution of radio 
service, and those other issues in the notice require a de- 
termination among other things of the areas and popula- 
tions that will be served and questions of interference. 
Certainly in determining whether or not you have a fair, 
efficient and equitable distribution of facilities, or of radio 
service, which is the language of the statute, you must 
consider whether or not in the light of the evidence on 
these other first three issues whether or not a grant to E. 
Weaks McKinney-Smith would be a fair distribution of 
radio service, in the light of the experience of WQXR, 
so that I would insist that that issue must remain in. 

The Presiding Officer: Off the record. 


(Discussion off the record.) 


284 The Presiding Officer: On the record. 

Mr. Boros: Mr. Examiner, I should state, inso- 
far as off-the-record conferences are concerned, that we 
of the Broadcast Bureau are of the opinion that they 
should be kept to a minimum because quite frequently you 
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have gaps in the record when there is a tendency to go off 
the record, and therefore we would appreciate it, Mr. Ex- 
aminer, that if we should go off the record in matters of 
a procedural nature that it would be helpful if you sum- 
marized for the record what transpired in the off-the- 
record conference. 

The Presiding Officer: Let me just say that an off-the- 
record discussion was had on the general matter as to the 
Commission’s practice regarding the insertion of a 307(b) 
issue when there are no conflicting applications and the 
only question involved is one of interference to an exist- 
ing station. Mentioned in the discussion was the Coos 
Bay Case and the Ripley, Tennessee case. 

Now, it seems to me, gentlemen, that the Coos Bay 
Case may give us some light on the subject. As I remem- 
ber it was a case of about five years ago and the Examiner 
was Jack Bloom, if my recollection serves me right, and 
the Commission issued a decision on it. It may be that 
this whole matter was discussed. 

Mr. Jansky: Mr. Examiner, to summarize the position 

of the Interstate Broadcasting Company, we do take 
285 the position that the issue under Section 307(b) is 

still an issue in this case. The language of the issue 
raises the question of whether or not this application should 
be granted within the purvue of Section 307(b) because 
it clearly says ‘‘which, if either,’’ of the applicants. The 
Interstate Broadcasting Company, Inc. in the develop- 
ment of this case pending on order of the Examiner or the 
Commission will insist that this issue is still in the pro- 


ceeding. 

The Presiding Officer: Mr. Schroeder, do you have fur- 
ther comment on that? 

Mr. Schroeder: As I stated previously off the record, 
I know of no instance where the only question involved 
with regard to a new facility is interference where the 
Commission would consider the 307(b) issue, and, although 
I have no knowledge of what the Commission thought at 
the time they inserted this issue, it is my feeling in view 
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of past practices that it was only placed there because we 
had the two conflicting applications between Paducah and 
Chattanooga-Oglethorpe. 

The Presiding Officer: Well, it doesn’t seem possible, 
gentlemen, to resolve this issue at the present moment or 
to arrive at any stipulation with regard to it. It seems to 
me that the suggestion by Mr. Schroeder that the matter 
be presented to the Commission is apparently the only 

way to resolve this problem. Is it possible then 
286 to present the matter to the Commission for its 
decision in advance of the hearing in this case? 

Mr. Boros: Well, Mr. Examiner, I was hoping that we 
wouldn’t have to go to the Commission because I am sure 
every one here is as conversant as I am as to how long 
these matters generally take, and I don’t think we have 
any way of knowing how long it will take to determine 
when a petition, assuming a petition is filed to delete issue 
Number 5, is acted upon. 

The Presiding Officer: Well, do you suppose there is 
a possibility of alerting the Commission as to the expedited 
nature of the matter? Do you think that they will act 
any faster if they are alerted? 

Mr. Boros: That is a sixty-four dollar question. 

Mr. Schroeder: As I pointed out, I have served the peti- 
tion for modification or deletion of Issue 3 and appar- 
ently they haven’t gotten to it yet, and it would seem that 
if I filed a simple motion to strike Issues 4 and 5 in view 
of the dismissal of Chattanooga, that it would be acted 
upon in due course, and of course if Mr. Jansky wanted 
to he could file a motion in opposition to it at the same 
time; and in my petition I could point out there was this 
other petition pending, and consolidate the two for im- 
mediate consideration in view of the circumstances. 

The Presiding Officer: Or it would be a supple- 
287 mental petition, whichever way you want to put it? 
Mr. Schroeder: Yes. 

The Presiding Officer: That is a suggestion that we can 

consider, and though I don’t want to appear to be ducking 
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this, it seems to me that it is the only way that this thing 
could be decided conclusively at this moment. 

Mr. Schroeder: Now, I would like to have the Broadcast 
Burean’s view on the application of 307(b) under these 
circumstances we have here. 

The Presiding Officer: Do you have any comments on 
that, Mr. Boros? 

Mr. Boros: I have some thoughts on the subject, Mr. 
Examiner, but I don’t know whether there will be any 
purpose served in expressing them as it appears to me 
that Mr. Jansky will not be persuaded from his position 
in the matter. Still, I will state that it is our viewpoint 
that Issue Number 5 was put in here because of the com- 
parative nature of the two proposals. It is quite possible, 
and I now direct my attention to the ‘‘which, if either’’ 
language on lines 2 and 3 of Issue Number 5, that both 
applications would be denied and, accordingly, I think that 
the ‘‘if, either’’ language was put in there in considera- 
tion of that possibility. 

Basically this section of the Communications Act, that 

is, Section 307(b), is concerned with allocation, and 
288 with allocation where there was a choice between 

two possibilities. I think the basic statute or sec- 
tion of the Act indicates that the purpose is limited as 
to cases where there is a choice. 

Mr. Jansky: My goodness, the Commission has even 
gone so far as to say that Section 307(b) applies to a 
proposal of moving one facility to another, where there 
is no conflict, and I can cite that case. Here you have a 
conflict to establish a new station and the operation of an 
existing station. 

The Presiding Officer: I understand. I don’t think that 
we can settle the matter. Here is one that probably should 
have been settled twenty years ago and it wasn’t so it is 
still a live one now. I would suggest, gentlemen, if it is 
all right with you, that Mr. Schroeder’s suggestion be 
followed, that is, that the matter be presented to the Com- 
mission in the form he described with the hope that expe- 
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dited treatment will be given it and that it will be settled 
before the hearing proper starts. 

Mr. Schroeder: If that is agreeable, I will file such a 
motion. In any event for that purpose could we reach 
an agreement as to when we will file answers and replies? 
I think under the rules you are permitted ten days, if we 
can reach an agreement on this. 

Mr. Jansky: We will cooperate. 


321 Supplemental Motion to Enlarge or Change the Issues 


Comes now E. Weaxs McKrinney-Smira, one of the 
above applicants, and files Supplemental Motion to En- 
large or Change the Issues in the above proceeding, origi- 
nal Motion to Enlarge or Change the Issues having been 
filed by petitioner on March 7, 1955. 


J—Reasons For SUPPLEMENTAL Motion To ENLARGE OR 
CHANGE THE IssvuES 


Pre-hearing conference in the above proceedings was 
held June 7, 1955, pursuant to order of the Examiner. At 
the pre-hearing conference it was announced that the Ten- 
nessee Valley Broadcasting Company (hereinafter called 
WAGC) was filing motion to dismiss its application and 
would not participate further in the proceedings. The re- 
sult of this action, in the opinion of petitioner, renders 
Issues 4 and 5, as presently constituted by the Commis- 
sion’s order of February 10, 1955, moot. The application 
of WAGC requested operation on 1560 ke with power of 
10 KW, DA, at Fort Oglethorpe, Georgia, and petitioner 
requests operation on 1560 ke with power of 1 KW, DA, 
at Paducah, Kentucky. The Commission’s order of Feb- 
ruary 10, 1955 stating the issues herein recognized there 
would be mutually destructive interference between the 
two applicants, and that only one of the applications could 
be granted. Interstate Broadcasting Company, Inc., (here- 
inafter called WQXR) licensee of Station WQXR, New 
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York City, was made a party respondent to the proceed- 
ing on the question of possible interference to WQXR, 
and remains in the proceeding. 


322 II—Issvr 4 
This issue now reads as follows: 


“‘4, To determine, on a comparative basis, which of the 
operations proposed in the above-entitled appli- 
cations would better serve the public interest, con- 
venience or necessity in the light of the evidence 
adduced under the foregoing issues and the record 
made with respect to the significant differences be- 
tween the applicants as to: 


a) The background and experience of each of the 
above-named applicants to own and operate the 
proposed station. 


b) The proposals of each of the above-named ap- 
plicants with respect to the management and 
operation of the proposed stations. 


c) The programming service proposed in each of 
the above-mentioned applications.’’ 


In the present posture of the case, with petitioner as the 
only applicant in the proceeding, and the only other party 
being WQXR, there is clearly no purpose for the above 
comparative issue, and said issue should therefore be de- 
leted. 


Tii—Issver 5 
This issue now reads as follows: 


“5. To determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which, 
if either, of the subject proposals would provide 
the more fair, efficient and equitable distribution 
of radio service.’’ 


At the pre-hearing conference there was a conflict between 
respondent, WQXR, and petitioner as to the deletion of this 
issue. Petitioner contends that the only purpose of includ- 
ing the 307(b) issue originally was the mutually conflicting 
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proposals of WAGC to construct a station at Fort Ogle- 
thorpe, Georgia, and petitioner’s application to construct 
a station at Paducah, Kentucky, and in no way involved 
WQXR, which is not an applicant in this proceeding, but 
a respondent participating on the grounds of alleged inter- 
ference. Petitioner is not aware of any case where the 
Commission has inserted a 307(b) issue where there 
393 has been only one applicant in a proceeding, and the 
other party is participating on the grounds of al- 
leged interference to an existing station. 
It is urged, therefore, that Issue 5 be deleted as moot, 
under existing circumstances. 


TV—Oricrxat Morton to ENLARGE on CHANGE THE IssvES 


In view of the dismissal of the WAGC application, that 
portion of petitioner’s original Motion to Enlarge or 
Change the Issues filed March 7, 1955 dealing with the ap- 
plication of WAGC becomes moot. Accordingly, petitioner 


withdraws its request dealing with WAGC in said motion, 
and that portion of the aforesaid motion titled ‘‘I1I—New 
Issue 4’? commencing on page 5 and ending on page 6 
should be deleted from said petition, and the prayer is 
hereby modified accordingly. 


V—Warver or Rute 1.389 


Rule 1,389 provides that petitions to modify issues must 
be filed with the Commission not later than 15 days after 
the issues in the hearing have first been published in the 
Federal Register, and that any such petition filed thereafter 
will not be granted unless good cause is shown. As noted 
earlier, WAGC announced for the first time on June 7, 1955 
that it was dismissing its application, so consequently the 
subject motion could not have been filed prior to said date, 
and said motion is now being filed as promptly as possible 
after notification to petitioner of such action. Therefore, 
it is submitted that good cause has been shown. 
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VI—Expepritious HanpLinc 


Petitioner’s application is now scheduled to be heard 
July 6, 1955. Motion to Enlarge or Change the Issues, 
filed by petitioner on March 7, 1955, has not been acted 

upon by the Commission. It is urged that the sub- 
324 ject Supplemental Motion to Enlarge or Change the 

Issues be associated with the aforementioned original 
Motion to Enlarge or Change the Issues, and that prompt 
action be taken thereon by the Commission to avoid further 
delays. 


Wuererore, in view of the above, it is respectfully re- 
quested that the Commission delete Issues 4 and 5 as pres- 
ently constituted, and petitioner renews his request for 
modification or deletion of Issue 3 as requested in the origi- 
nal Motion to Enlarge or Change the Issues filed March 7, 
1955, or afford such other relief as may be appropriate un- 
der the circumstances. 


Respectfully submitted, 
E. Weaxs McKryney-Smita 


By: Mrtter & ScHRoEDER 
His Attorneys 


eee eee eee eee 5 ee Se 


Artuur H. ScHROEDER 
218 Munsey Building 
Washington 4, D. C. 
June 8, 1955 


326 Reply to “Supplemental Motion to Enlarge or 
Change the Issues” 

Interstate Broadcasting Company, licensee of Radio Sta- 
tion WQXR, a party to the above proceeding, in reply to 
the Supplemental Motion to Enlarge or Change the Issues, 
filed by E. Weaks McKinney-Smith, states that insofar as 
that motion requests deletion of Issue 5, it should be denied 
because : 
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1. Issue 5 of the Hearing Notice in this proceeding pro- 
vides: 
‘‘To determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which, if 
either, of the subject proposals would provide the more 
fair, efficient and equitable distribution of radio serv- 
ice.’’ 


Significantly, the language of the issue raises a question as 
to whether the grant of either of the applications involved 
in the proceeding would provide a fair, efficient and equi- 
table distribution of radio service. 


2. Other issues in the proceeding require a determina- 
tion as to whether or not the operation proposed by E. 
Weaks McKinney-Smith will result in objectionable inter- 
ference to the operation of Radio Station WQXR, a Class 
I-B station located in New York City. Interstate Broad- 
casting Company has heretofore alleged that the operation 
proposed by E. Weaks McKinney-Smith will result in ob- 
jectionable interference to Station WQXR. Interstate 
Broadcasting Company will delineate at the hearing on this 
proceeding the nature and extent of this interference. Since 
this interference will be to the radio service now rendered 

“by WQXR, and since E. Weaks McKinney-Smith proposes 
the establishment of a new radio service, it is clear that 
the Commission must, in the determination of this proceed- 
ing, consider, among other things, whether or not the 

radio service now presented by Station WQXR 
327 should be destroyed by the new service proposed by 

E. Weaks McKinney-Smith, or whether the radio 
service now rendered by WQXR should be maintained at 
the expense of not authorizing that service proposed by 
BE. Weaks McKinney-Smith. This directly raises a question 
as to whether or not the proposal of E. Weaks McKinney- 
Smith will result in a fair, efficient and equitable distribu- 
tion of radio service. 
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3. It has been well established that Section 307(b) of the 
Communications Act of 1934, as amended, contemplates a 
fair, efficient and equitable allocation of both reception 
service and transmission service. (See Utica Observer Dis- 
patch, Inc., 11 FCC 383; Finger Lakes Broadcasting Sys- 
tem, 11 FCC 528) 


4. The instant proceeding involves, among other things, 
a determination as to whether or not the requirements of 
Section 307(b) would be met by a grant of the application 
of E. Weaks McKinney-Smith looking toward the establish- 
ment of reception service in the vicinity of Paducah, Ken- 
tucky, to the sacrifice of reception service from Radio Sta- 
tion WQXR. In the case of North Plains Broadcasting 
Corp., 7 RB. R. 93, the Commission specifically stated, on 
page 106a: 


‘<In reaching this conclusion, consideration has also 
been given to the provisions of Sections 1 and 307(b) 
of the Communications Act of 1934, as amended, which 
requires the Commission, to the extent possible to pro- 
vide primary service for all of the people of the United 
States and to so allocate radio facilities as to achieve 
a fair, efficient and equitable distribution thereof. 
However, this mandate of the Communications Act 
does not mean that the absence of broadcast reception 
or of local transmission facilities automatically re- 
quires the grant of an application, without regard to 
the ensuing impact upon existing stations or compli- 
ance with the Commission’s Standards. On the con- 
trary, the Commission has repeatedly denied applica- 
tions for stations in communities without local 
transmission facilities and involving relatively large 
‘white areas’ where it appeared that the allocation 
proposed would do violence to the Commission’s basic 
plan of allocation as set forth in its Standards of 
Good Engineering Practice, and would cause objection- 
able interference to existing stations. See Lemoyne 
College, 6 Pike and Fischer R. R. 1251; Chronicle 
Publishing Company, 3 Pike and Fischer R. R. 425; 
Journal-Review Company, 4 Pike and Fischer R. R. 
1240; Acme Broadcasting Co., 5 Pike and Fischer R. R. 
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289.” (Underscoring supplied) And, see City of New 
York, 9 FCC 169; WGAR Broadcasting Company, 10 
FCC 222, Martin R. O’Brien, 10 FCC 311. 


5. The instant petition of E. Weaks McKinney-Smith is 

a supplement to an earlier petition of E. Weaks McKinney- 

Smith requesting, among other things, that Issue 3 of the 

Commission’s Hearing Notice likewise be deleted or 

328 modified. For the reasons set forth in the opposition 

to this earlier motion filed by Tennessee Valley 

Broadcasting Company on March 17, 1955, this request of 
E. Weaks McKinney-Smith should also be denied. 


6. In this conenction, Interstate Broadcasting Company 
has heretofore set forth fully and completely the facts and 
reasons why the application of E. Weaks McKinney-Smith 
must be denied for failure to comply with the provisions 
of Rule 3.28(c). These facts and reasons are set forth in 
a motion to dismiss application filed by Interstate Broad- 
casting Company on January 14, 1955, and a reply to E. 
Weaks McKinney-Smith’s opposition to this motion, filed 
on January 31, 1955. These pleadings by Interstate Broad- 
casting Company are by this reference incorporated herein 
in support hereof. 

For the foregoing reasons, the motions of BE. Weaks 
McKinney-Smith for the deletion of Issues 5 and 3 should 
be denied. 

Respectfully submitted, 


Interstate Broapcastinc Company 
Loucks, Zus, Youne & JanskKY 
Its Attorneys 


By Mavrice M. Jansky 
Mavzice M. Jansky 
300 American Building 
1317 F Street, N. W. 
Washington 4, D. C. 
June 17, 1955 
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334 Reply to Pleading of Inerstate Broadcasting 
Company 


Comes now E. Weaxs McKrxney-Smrru, one of the 
above-styled applicants, and files this Reply to the ‘‘Reply 
To ‘Supplemental Motion to Enlarge or Change the Is- 
sues’ ’’,! filed by Interstate Broadcasting Compay, licensee 
of Station WQXR, intervenor herein, on June 17, 1955. In 
reply, McKinney-Smith states that the opposition of Inter- 
state to his Supplemental Motion is not well taken and the 
issues should be changed as requested. 


1. In his Supplemental Motion, McKinney-Smith pointed 
out that the competing applicant had announced its inten- 
tion to dismiss its application, which would render the 
comparative issues moot, and requested that they be de- 
leted. Interstate opposes the deletion of one such issue, 
Issue 5. That issue reads: 


<‘T> determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which, if 
either, of the subject proposals would provide the 
more fair, efficient and equitable distribution of radio 
service.’? (Underscoring supplied). 
Interstate seizes upon the word ‘‘either’’ in the quoted is- 
sue to support its argument that it is not a comparative 
issue but should remain irrespective of the fact that the 
mutually conflicting proposal of Tennessee Valley will no 
longer be a factor. Apparently Interstate overlooks 
335 the word ‘‘more”’’ in the same sentence of the issue. 
The word ‘‘more’’ implies comparison, and it is ob- 
vious that the Commission specified Issue 5 as a compara- 
tive one between McKinney-Smith and Tennessee Valley. 
Interstate is participating as a respondent on the ground 
of alleged possible interference; it cannot resist the dele- 


1The referenced pleading of Interstate is termed by it a ‘‘Reply’’, al- 
though it would appear that it should be entitled ‘‘Opposition’’. McKinney- 
Smith’s instant pleading is the ‘‘Reply’’, within the meaning of that term 
as used in Section 1.730 of the Commission’s Rules. 
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tion of an issue which will become moot upon the dismissal 
by Tennessee Valley. 


2. The cases cited by Interstate are inapposite for sev- 
eral reasons. Both Utica Observer Dispatch, 11 FCC 383, 
and Finger Lakes Broadcasting System, were comparative 
cases. As the Commission stated in the last-mentioned 
ease, the applicability of Section 307(b) arises when appli- 
eants proposing to serve different communities are con- 
tending. 

‘¢The three appulications here presented are mutually 
exclusive. * * * Accordingly, it is necessary to deter- 
mine under section 307(b) which, if either, community 
should be assigned the use of the frequency 1240 kilo- 
cycles; and which, if any, of the three applicants 
should be granted on a comparative basis.’’ Id., at 545. 


North Plains Broadcasting Corp., 7 RR 93, was a compara- 
tive case. Even here, it should be noted, there was no 
specified 307(b) issue; the language quoted by Interstate 
flowed from a discussion by the Commission of the general 
public interest quotient. The case of City of New York, 
9 FCC 169, to which Interstate calls our attention, was a 
hearing in a non-comparative proceeding on an application 
which gave rise to the possibility of interference. A 307(b) 
issue was not included (see p. 170 therein). 


3. WGAR Broadcasting Company, 10 FCC 222, was a 
comparative hearing. Finally, Martin R. O’Brien, 10 FCC 
311, does not appear to have had a 307(b) issue specified. 
The reference to that section of the Act was made by the 
Commission in a general discussion of the public interest 
factors. It would appear, therefore, that precedent can 
serve as no basis to refute McKinney-Smith’s contention 
that the only purpose of including the 307(b) issue origi- 

nally in the instant proceeding was the mutually 
336 conflicting proposals of Tennessee Valley and Mc- 

Kinney-Smith. Now that Tennessee Valley will be 
out of the case there is no reason for the retention of that 
issue. 
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4. A Section 307(b) issue has not, as McKinney-Smith 
pointed out in the motion opposed by Interstate, been 
added by the Commission except where 


‘¢. . . mutually exclusive applicants seek authority to 
serve different communities (because) the Commis- 
sion first determines which community has the greater 
need for additional services and then determines which 
applicant can best serve that community’s need.”’ 
F.C.C. v. Allentown Broadcasting Corp., (U.S.C.C. 
June 6, 1955) 12 RR 2019, 2021. 


5. If the 307(b) issue remains specified, as urged by In- 
terstate, it would require McKinney-Smith to joust with a 
phantom in attempting to prove his case. From the plead- 
ings heretofore filed in this proceeding it is clear that 
McKinney-Smith contends, and expects to prove, that there 
will be no objectionable interference to Interstate’s station. 
Under these circumstances, McKinney-Smith would be 
faced with an impossible burden of proof, if the 307(b) 
issue were to remain. 


6. If what Interstate is contending for is that in every 
case, contested or otherwise, the Commission must, in 
order to find that a grant thereof would be in the ‘‘public 
convenience, interest, or necessity’’, determine that it will 
‘‘provide a fair, efficient, and equitable distribution of 
radio service to each of the . . . several states and com- 
munities’? (Section 307(b)), McKinney-Smith has no quar- 
rel. This finding may, however, be made without a specified 
issue concerning it; it is part of the public interest 
quotient. (See the cases cited by Interstate referred to in 
Paragraphs 2 and 3, above.) However, to say that an 
applicant must contend against every other possibility of 
allocation is totally beyond reason and law. That is why 
the Commission does not specify Section 307(b) as a dis- 
tinct issue except in comparative cases where the several 
applicants are contending that an available frequency is 
needed more in each of their respective communities. And 
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in such cases, the issue is met by a showing that one 
337 proposal more fully leads to the fair, efficient and 

equitable distribution than the other; it does not re- 
quire a showing that it is the best possible allocation. 


7. In view of the fact that Issue 4, the other compara- 
tive issue, contained the general ‘‘public interest, con- 
venience or necessity’’ question and that McKinney-Smith 
has requested its deletion (which is not opposed by Inter- 
state), it would appear that upon changing and modifying 
the issues the Commission might well add the following 
one: 

‘Whether in light of the evidence adduced pursuant 
to the foregoing issues, the operation of the station 
proposed by E. Weaks McKinney-Smith would serve 
the public interest, convenience and necessity.’’ 

‘‘ WHEREFORE, in view of the above, it is respectfully re- 
quested that the Opposition (‘‘Reply to ‘Supplemental 
Motion’ ’’) of Interstate Broadcasting Company be re- 
jected by the Commission, and that the Supplemental Mo- 
tion be granted, and that the Commission afford such other 
relief as the nature of the case may warrant. 


Respectfully submitted, 
BE. Weaxs McKiyney-Smitri 


By: Muer & ScHRoErpEr 
His Attorneys 


Artuur H. ScHROEDER 
218 Munsey Building, 
Washington 4, D. C. 
June 24, 1955. 
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339 Order 


The Chief Hearing Examiner having under considera- 
tion the petition of Gordon W. Gambill, et al., d/b as Ten- 
nessee Valley Broadcasting Company (WAGC), filed June 
16, 1955, requesting the dismissal of its application with- 
out prejudice; 


Ir Appearrne, that petitioner has not been promised and 
has not received any consideration, direct or indirect, in 
connection with the dismissal here involved; and 


Ir Apreartinc Furruer, that good cause is shown in sup- 
port of the instant petition, and that the other parties to 
the proceeding have not filed oppositions thereto; 


Ir Is Onvenep, this 24th day of June 1955, that the peti- 
tion is granted and that the application of Gordon W. 
Gambill, et al., d/b as Tennessee Valley Broadcasting Com- 
pany (WAGC), is dismissed without prejudice. 


Feperat Communications CoMMISSION, 
James D. CunNINGHAM, 
Chief Hearing Examiner 
Mary Jane Morris 
Mary Jane Morris 
Secretary 
[Seay] 


368 Order 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 20th day of 
July, 1955; 

The Commission having under consideration (1) a Mo- 
tion to Enlarge or Change Issues filed by E. Weaks Mc- 
Kinney-Smith on March 7, 1955; (2) a Supplemental Mo- 
tion to Enlarge or Change the Issues, filed by E. Weaks 
McKinney-Smith on June 8, 1955;* (3) a Comment of the 


2On March 17, 1955, Tennessee Valley Broadcasting Company filed an op- 

ition to McKinney-Smith’s motion to enlarge or change the issues. The 
Tennessee Valley application was dismissed, at applicant’s request, June 24, 
1955. 
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Chief of the Commission’s Broadcast Bureau, filed June 
20, 1955; (4) a Reply to above Supplemental Motion to 
Enlarge or Change the Issues, filed June 17, 1955, by Inter- 
state Broadcasting Company; and (5) a Reply by E. Weaks 
McKinney-Smith, filed on June 24, 1955, to Interstate 
Broadcasting Company’s reply; 


Ir AppearinG, That, by Order dated February 10, 1955, 
the Commission designated for hearing in a consolidated 
proceeding the applications of E. Weaks McKinney-Smith 
and the Tennessee Valley Broadcasting Company upon 
issues designed to determine, inter alia: whether the op- 
eration proposed by E. Weaks McKinney-Smith would be 
in compliance with the provisions of Section 3.28(¢) of the 
Commission’s Rules; which of the proposed operations 
would, on a comparative basis, better serve the public 
interest, convenience or necessity; and, in the light of Sec- 
tion 307(b) of the Communications Act of 1934, as amended, 
which, if either, of the subject proposals would provide the 
more fair, efficient and equitable distribution of radio serv- 
ice; 

Ir Furtuer Appearinc, That E. Weaks McKinney-Smith, 
in his motion to enlarge or change issues, requests that 
Issue No. 3 (the 3.28(c) issue) be deleted or modified, and 
that in his supplemental motion it is asserted that Issues 
No. 4 and No. 5, the comparative and 307(b) issues, respec- 
tively, are moot due to the dismissal of the Tennessee Val- 

ley Broadcasting Company application; 
369 Ir Furraer Appearing, That the Tennessee Valley 
Broadcasting Company application was dismissed 
without prejudice pursuant to such applicant’s request, on 
June 24, 1955, thus rendering Issues 4 and 5 moot; 


Ir FurtuHer AppeartnG, That petitioner requests modifi- 
cation of Issue No. 3 so that he may be afforded the oppor- 
tunity to show that his application will serve the public 
interest, convenience and necessity and that a waiver, in 
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this instance of Section 3.28(¢) of the Rules would be war- 
ranted ; 


Ir FurtHer AppeartnG, That, in this instance the Com- 
mission is of the view that good cause has been shown for 
the modification of Issue No. 3; 


Ir Is Onveren, This 20th day of July, 1955, that Issues 
Nos. 4 and 5 in the above-entitled proceeding Are DELETED, 
and that Issue No. 3 Is MopirteEp to read as follows: 


<< determine whether the operation proposed by E. 
Weaks McKinney-Smith would be in compliance with 
the provisions of Section 3.28(¢) of the Commission’s 
Rules, and, if not, whether circumstances exist which, 
as determined by the Commission in the public interest, 
warrants a waiver of said rule.’’ 


FreperaL CoMMUNICATIONS COMMISSION 
Mary Jane Morris 
Mary Jane Morris 

Secretary 


Released: July 22, 1955 
[Seau] 
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478 Proposed Findings of Fact and Conclusions of Interstate 
Broadcasting Company. Inc. 


These Findings of Fact and Conclusions are submitted 
on behalf of Interstate Broadcasting Company, Inc., h- 
censee of Radio Station WQXR, New York City, New 
York, and a party to the instant proceedings. These pro- 
ceedings resulted from an application of E. Weaks Mc- 
Kinney-Smith (hereafter referred to as ‘‘Smith’’) for au- 
thority to construct and operate a new standard broadcast 
station in Paducah, Kentucky, on the frequency of 1560 
kilocycles, with a power of 1 kilowatt unlimited time, using 
a directional antenna day and night. The application was 
originally designated for hearing by order of the Commis- 
sion on February 10, 1955, in consolidation with the ap- 
plication of Tennessee Valley Broadcasting Company for 
the use of 1560 kilocycles in Fort Oglethorpe, Georgia. 
(The application of Tennessee Valley Broadcasting Com- 
pany was dismissed by that applicant prior to the hear- 
ing.) The order of the Commission named Interstate 
Broadcasting Company, Inc., a party to the proceedings. 

The Commission’s order of February 10, 1955, was modi- 
fied by a later order of the Commission on July 10, 1955. 
As modified, the orders of the Commission directed that 
the hearing be held upon the following issues: 


‘‘1, To determine the areas and populations 

which may be expected to gain or lose pri- 

mary service from the operation of the stations as 

proposed, and the availability of other primary 
service to such areas and populations. 


. To determine whether the subject proposed opera- 
tions would involve objectionable interference with 
the existing or the authorized (File No. BP-4506) 
operation of Station WQXR, New York City, N. Y., 
or with any other existing standard broadcast sta- 
tion, and, if so, the nature and extent of such in- 
terference. 


. To determine whether the operation proposed by 
EK. Weaks McKinney-Smith would be in compli- 
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ance with the provisions of Section 3.28(c) of the 
Commission’s Rules, and, if not, whether circum- 
stances exist which, as determined by the Commis- 
sion in the public interest, warrants a waiver of 
said rule.’’ 


Pursuant to the Commission’s orders of February 10, 
1955, and July 20, 1955, the hearing was held on the appli- 
cation of E. Weaks McKinney-Smith before Examiner 
Sharfman, on July 28, 29, August 1, and September 7, 1955. 


Fixprvcs or Fact 


1. E. Weaks McKinney-Smith proposes the establish- 
ment of a station in Paducah, Kentucky, to operate on the 
frequency of 1560 kilocycles with a power of 1 kilowatt, 
using the same directional antenna during day and night 
hours of operation. If operated in this manner, the sta- 
tion proposed by Smith will render an interference-free 
service to all of the area within its 0.5 mv/m field strength 
contour during daytime hours of operation. At night the 
service of Smith’s station will be limited by interference 
from the 50 kilowatt operation of Station WQXR in New 
York City to its 7.15 mv/m contour. (Tr. 68-71, 91; Ex. 3, 
9) The areas and populations that lie within the pertinent 
field strength contours of the proposed station are: 


Contour Population 


25 mv/m 
7.15 mv/m (night limit) 
2.5 mv/m (normally protected night contour) 
2.0 mv/m 538 
0.5 mv/m 1780 
(Tr. 71, 72, 229-231; Ex. 4) 

480 2. All of the proposed daytime service area and 

population presently receive primary service from 
five other standard broadcast stations. Parts of this area 
and population receive primary service from at least eleven 
other standard broadcast stations. (Tr. 86-89) 


3. Table I of the Commission’s Standards of Good Engi- 
ncering Practice defines the outer limits of primary service 
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addition, 47% of the proposed nighttime service area is 
as being 100 mv/m. (1 RR 81:106) On this basis, all of 
the nighttime service area of the proposed station receives 
primary service from clear channel stations WHAS, Louis- 
ville, Kentucky; KMOX, St. Louis, Missouri, and WSM, 
Nashville, Tennessee. (Ex. 20; WQXR Ex. 1, pp. 1&2) In 
served by Station WKYB in Paducah, Kentucky, and 26% 
of the proposed nighttime service area is served by Sta- 
tion WPAD, Paducah, Kentucky. (Tr. 236; Ex. 8) 


4. Based upon the ground conductivities set forth in 
Figure R3 of the Commission’s Standards (1 RR 81:704), 
Station WSM would place a signal of greater strength than 
0.5 mv/m over the entire nighttime service area of the pro- 
posed station. (Ex. 20; WQXR Ex. 1) On the basis of 
measurements offered by WQXR and received without ob- 
jection, less than 16% of the proposed nighttime service 
area of the Smith station is outside of the measured 0.5 
mv/m groundwave field strength contour of WSM. (Tr. 
177-193, 196, 295-300; WQXK Ex. 1, 1A, 1B, 1C) The ap- 
plicant also offered in evidence measurements on Radio 
Station WSM. These were objected to by both WQXR and 
the Bureau of Broadcasting because they were taken by 
a person who had never made measurements before and 
pursuant to instructions advising that if the measured 
fields were too high the measurements would not be help- 
ful, because the actual field records of the measurements 
had in some cases been destroyed, because the person taking 
the measurements had not had any experience that would 
aid him in judging the suitability of sites for measurement, 
and because the procedures prescribed for the taking of 
measurements by the manufacturer of the measuring in- 
strument were not followed. (Tr. 9-64, 131-153, 156-171, 

Ex. 14, 144, 15, 17) The proffered measurements 
481 were received by the Examiner with the observation 
that the objections go to the weight of the evidence. 
(Tr. 166-170) These measurements, for the reasons stated, 
are valueless and cannot be considered as probative evi- 
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dence of any fact pertinent to the determination of this 
proceeding. 

5. The city of Metropolis, Illinois, having a population of 
6,093, will receive its first nighttime primary service in the 
event of a grant of the proposed station. (Tr. 233) How- 
ever, not all of the city of Paducah will receive service 
from the proposed station during nighttime hours. A small 
portion of the city having a population of 105 persons 
will lie outside of the 7.15 mv/m or nighttime service con- 
tour of the proposed station. (Tr. 118-119; Ex. 19) 


6. Interstate Broadcasting Company is the licensee of 
Station WQXR, New York, N. Y. It presently operates 
with a power of 10 kilowatts and unlimited hours of opera- 
tion. WQXRK holds a construction permit for 50 kilowatts 
and unlimited hours of operation, with a directional an- 
tenna. WQXR is a Class I-B station. (See proceedings, 
Docket 8002, 10 RR 276d) As a Class I station, WQXR 


is the dominant station on 1560 kilocycles. As such, it 
is entitled to have its primary service ‘‘cleared of objec- 
tionable interference’’ from other standard broadcast sta- 
tions. Also, its secondary service is protected to the 0.5 
mv/m 50% of the time skywave contour. (See Rules 3.21, 
399 and Standards of Good Engineering Practice, 1 RR 
81.3(1), (2)(a)&(b).) At the present WQXR’s primary 
service area is limited to the 0.675 mv/m contour.* The 
operation of the station proposed by Smith will cause an 
increase in this limit to the 0.786 mv/m contour. This in- 
crease Will result in the destruction of the WQXR primary 

service to an area of 354 square miles and a popula- 
482 tion of 84,756 in the case of the 10 kilowatt operation 

of WQXR. In the case of the authorized 50 kilo- 


1 This limit is based upon the assumption of the existence of a Class I-B 
station in Santa Clara, Cuba, as provided in the 1950 NARBA. Considera- 
tion of this station is required by the provisions of footnote 9(a) to Rule 
3.28(b) of the Commission’s Rules and Regulations. If this station were not 
considered, the operation of the proposed Paducah station would increase the 
interference to the WQXE primary service area from 0.394 mv/m to 0.564 
mv/m. (Tr. 320) g 
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watt operation of WQXR, a different area of 524 square 
miles and population of 78,618 would lose primary service 
from that station. (Tr. 302-320; WQXR Ex. 4) 


7. Based upon certain theoretical assumptions, it would 
appear that in the direction of Paducah, WQXR does not 
have a 0.5 mv/m 50% of the time skywave contour. (Tr. 
95-111; Ex. 11) However, WQXR offered in evidence 
measurements and descriptive material to refute the theo- 
retical assumptions and to show that that station has a 
highly satisfactory secondary service that is used on a reg- 
ular basis by many listeners. This evidence was not re- 
ceived, and WQXR excepts to the Examiner’s ruling with 
respect thereto. If it had been received, this evidence 
would have established that in the direction of Paducah, 
the WQXR skywave field strength exceeds 0.5 mv/m 50% 
of the time many hundreds of miles from New York City, 
and that WQXBR has a regular listening audience to its 
program service in large parts of the states of Pennsyl- 


vania, Ohio, West Virginia, Maryland, New Jersey, Vir- 
ginia, and North Carolina, that will lose this service if the 
application of E. Weaks McKinney-Smith is granted. 
(Tr. 345-346; WQXR Ex. 5, 6, 7, 8) 


ConcLUsIONS 


1. The ultimate conclusion and disposition of this pro- 
ceeding is governed by the provisions of pertinent sections 
of the Commission’s Rules and Regulations. Rule 3.24 of 
the Commission’s Rules provides, in part: 


‘‘Broadcast facilities; showing required.—An anu- 
thorization for a new standard broadcast station or 
increase in facilities of an existing station will be 
issued only after a satisfactory showing has been made 
in regard to the following, among others: 


‘‘(b) That objectionable interference will not be 
caused to existing stations or that if interference will 
be caused the need for the proposed service outweighs 
the need for the service which will be lost by reason 





38 


of such interference. That the proposed station will 
not suffer interference to such an extent that its serv- 
ice would be reduced to an unsatisfactory degree. (For 
determining objectionable interference, see Engineer- 
ing Standards of Allocation and Field Intensity Meas- 
urements in Allocation.)’’; 
and Rule 3.28 provides, in pertinent part: 


<< Assignment of stations to channels:—(a) The 
individual assignments of stations to channels which 
may cause interference to other United States stations 
only shall be made in accordance with the provisions 
of this Part and the Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations, for 
the respective classes of stations involved. (For deter- 
mining objectionable interference see Engineering 
Standards of Allocation and Field Intensity Measure- 
ments in Allocation, section C.)’’ 


‘<(¢) Upon showing that a need exists, a Class II, 
II or IV station may be assigned to a channel avail- 


able for such class, even though interference will be re- 
ceived within its normally protected contour; Pro- 
vided: (1) no objectionable interference will be caused 
by the proposed station to existing stations or that if 
interference will be caused, the need for the proposed 
service outweighs the need for the service which will 
be lost by reason of such interference; and (2) pri- 
mary service will be provided to the community in 
which the proposed station is to be located; and (3) 
the interference received does not affect more than 
10% of the population in the proposed station’s nor- 
mally protected primary service area. However, in the 
event that the nighttime interference received by the 
proposed station would exceed this amount, then an 
assignment may be made if the proposed station would 
provide either a standard broadcast nighttime facility 
to a community not having such a facility or if 25% 
or more of the nighttime primary service area of the 
proposed station is without primary nighttime serv- 
ice.”” 


2. The proposed operation of E. Weaks McKinney-Smith 
will result in objectionable interference within the primary 
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service area of Station WQXR. As shown above, the inter- 
ference to WQXR will result in the loss of primary service 
from that station to a population of 84,756 persons in the 
case of its present 10 kilowatt operation and to 78,618 per- 
sons in the ease of its 50 kilowatt operation as authorized 
in its outstanding construction permit. (In either case, 
this is substantially more than the whole population that 
Smith would serve at night.) WQXR is a Class I-B station. 
Rule 3.21 of the Commission’s Rules and Regulations pro- 
vides that such stations are ‘‘cleared of objectionable in- 
terference within their primary service areas.’’ In these 
circumstances, the provisions of Rule 3.24 prevent the 
grant of the Smith application unless there is a showing 
of need for the proposed service. However, there is no 
evidence in the record from which the Commission can 
conclude that there is a need for the proposed service. It 
may be argued that the need for the service is to be found 

in the evidence that a grant of the Smith application 
484 will result in the first primary night service to the 


city of Metropolis, having a population of 6,093 per- 
sons. But, as will be shown hereafter, the Commission has 
expressly rejected this contention in the adoption of Rule 
3.28(c¢). 


3. Rule 3.28(c) establishes further restrictions upon the 
assignment of standard broadcast facilities to applicants. 
This rule, commonly referred to as the ‘10% rule’’, pro- 
hibits, with certain exceptions, the authorization of new 
broadcast facilities when more than 10% of the population 
within the normally protected contour of the proposed 
station would not receive service because the proposed sta- 
tion would actually suffer interference to a higher level. 
In the instant case, the normally protected nighttime con- 
tour for the proposed Smith station is the 2.5 mv/m con- 
tour. Actually at night the proposed station will render 
an interference-free service only to its 7.15 mv/m contour. 
The population between the normally protected contour 
and the 7.15 mv/m contour is 10,122. This is 17% of the 
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population within the 2.5 mv/m contour. Thus, a grant of 
the proposal of E. Weaks McKinney-Smith is prohibited 
by the provisions of Rule 3.28(c) unless it falls within one 
of the exceptions to that rule. These exceptions permit of 
the grant of an application even though the 10% rule is 
violated if the proposed facility will provide ‘‘either a 
standard broadcast nighttime facility to a community not 
having such a facility or if 25% or more of the nighttime 
primary service area of the proposed station is without 
primary nighttime service.’? The Smith proposal does 
not meet either of these exceptions. Smith proposes the 
establishment of a new station in Paducah, Kentucky. 
Paducah already has two standard broadcast stations. 
Also, based upon the definitions of primary service as con- 
tained in the Commission’s Standards, the entire nighttime 
service area of the proposed Smith station receives pri- 
mary service from stations WHAS, KMOX and WSM. 
And even if, as contended by the applicant, the 0.5 mv/m 
groundwave contour of clear channel stations be considered 
as the limit of their nighttime primary service, WSM 
renders a primary service to 84% of the proposed night- 
time service area of the Smith station. Thus, the provi- 
sions of Rule 3.28(c) foreclose favorable consideration of 
the Smith application. In the terms of the Commission’s 
Report and Order establishing Rule 3.28(c), 10 RR 1595, 

a grant of the Smith application would, in these 
485 circumstances, be a ‘‘markedly inefficient operation 

and [one] which might preclude some future assign- 
ment of a more efficient nature.’’ 


4, The foregoing discussion of Rule 3.28(c) has assumed, 
of course, that Smith meets the threshold conditions ex- 
pressed in the first two provisos to the rule; ie., (1) no 
objectionable interference will be caused to other stations 
or, if so, the need for the new facility outweighs the need 
for the service that will be lost, and (2) primary service 
will be rendered to the community where the station will 
be located. As a matter of fact, the proposal of E. Weaks 
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McKinney-Smith does not comply with these requirements. 
As stated above, the proposed operation will cause serious 
interference to the primary service of WQXR. There is 
no evidence in this record to support an argument that 
there is a need for the proposed service. It is true that the 
proposed facility will give a first primary nighttime serv- 
ice to a small population in the city of Metropolis, but the 
Commission has by its Rule 3.28(c) established as a meas- 
ure of the need for service in these circumstances the ab- 
sence of a primary service to 25% or more of the proposed 
nighttime primary area. Thus, by definition in Rule 
3.28(c), the Commission has concluded that the mere 
presence of unserved population is not of itself evidence of 
a need for service. Parenthetically, it should be noted that 
the rule requires a determination of the comparative need 
for the proposed service as against the need for the service 
that would be lost. That determination cannot be made on 
the basis of testimony in this record. The Examiner spe- 
cifically foreclosed from consideration in this proceeding 
any determination of the nature of the program service 
proposed by the applicant or that presently presented by 
WQXR. (Tr. 43) For this reason, there is no way by 
which the need for the proposed service can be balanced 
against the need for the maintenance of the service of 
WQXR. 


5. Nor does the Smith proposal meet the requirement of 

the second proviso of Rule 3.28(c). The evidence of 

record firmly establishes that the station proposed 

486 by E. Weaks McKinney-Smith will not render a 
primary service to all of the city of Paducah. 


6. There remains for consideration the contentions of 
the applicant that the provisions of Rule 3.28(c) should be 
waived in the instant proceeding. However, the applicant 
has not advanced a single reason for the waiver of the rule. 
The only possible argument the applicant could advance is 
the suggestion that a first primary nighttime service will 
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be rendered to some persons. But the Commission specifi- 
cally rejected that argument in adopting Rule 3.28(c). It 
said: 


‘‘Similarly, we find that employment of the second 
exception to the 10% criteria is justified. The criticism 
that the 25% figure refers to area rather than popula- 
tion completely misses the point of this provision. The 
condition is dtrected to area since one of the most wm- 
portant purposes of the Act is to provide a primary 
service to all portions of the country, 1.e., the elamua- 
tion of so-called ‘white areas.’ The fact that this pro- 
vision may benefit proposals involving areas which are 
only sparsely populated or that it probably cannot be 
uniformly applied throughout the country since cer- 
tain sections are more heavily populated with more 
stations now allocated, should be recognized not as a 
drawback to this facet of the proposal but as an ad- 
vantage. Nor is it believed that employment in this 
connection of the 25 percent figure is unreasonable. 
It should be kept in mind that the operation condoned 
under the exception may be one falling quite short of 
the 10 percent population critervon and further, that 
the figure selected must be sufficiently restrictive so 
as to avoid the degradation of over-all AM service 
resulting from a large number of assignments which 
individually cause negligible interference but as an 
aggregate may result in considerable deterioration 
interference-wise (see footnote 2, supra).’’? (Under- 
scoring supplied) (10 RR 1595, 1599) 


Thus, the Commission, in the promulgation of this rule, 
chose to establish the principle of service to ‘“white areas”’ 
and not ‘‘white populations’. As written, the rule im- 
plicitly recognizes that the existence of some ‘‘white popu- 
lation”? and, in fact, some ‘‘white area’’ (less than 25%) 
is not reason in and of itself for the grant of an applica- 
tion. In short, if the Commission were to waive Rule 
3.28(c) in this proceeding on the basis of a first primary 
service to some persons, it would have to reconsider in its 
entirety the principles upon which that rule rests. A 
waiver on this basis would be tantamount to repeal of the 
rule. 
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487 7. In summary, because the operation of the pro- 
posed station would cause severe objectionable in- 
terference to the operation of Station WQXR, because the 
applicant has failed to show any need for the proposed 
service, and because the application is otherwise incon- 
sistent with the provisions of Rules 3.24 and 3.28(c) of the 
Commission’s Rules and Regulations, and no good reason 
for the waiver of these rules has been advanced, the ap- 
plication of E. Weaks McKinney-Smith must be denied. 


Respectfully submitted, 


InrerstaTE Broapcastinc Company, Inc. 
Loucks, Ziuas, Youne & JaNnsky 
Its Attorneys 


By Maurice M. Jansky 
Maurice M. Jansky 
300 American Building 
1317 F Street, N. W. 


Washington 4, D. C. 
October 10, 1955 


489 
Proposed Findings of Fact and Conclusions of Law 


Preluminary Statement 


1. This proceeding deals with the application for con- 
struction permit of E. Weeks McKinney-Smith (sometimes 
hereinafter ‘‘McKinney Smith’’) for a new standard broad- 
cast station in Paducah, Kentucky to operate unlimited time 
on 1560 ke with a power of one kilowatt employing a direc- 
tional antenna. On February 10, 1955, the Commission 
designated this application for hearing in a consolidated 
proceeding with the then mutually exclusive, but now dis- 
missed *, application (Docket No. 11272, File No. BP-9101) 


*This application was dismissed, without prejudice, on July 24, 1955 by 
Order FCC 55 M-576. 
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of Gordon, B. Gambill, Hubert H. Martin, Humphrey B. 
Heywood and R. T. Russell d/b as Tennessee Valley Broad- 
casting Company to change the facilities of Station WAGC 
from 1450 ke at Chattanooga, Tennessee to 1560 ke at Fort 
Oglethorpe, Georgia. Interstate Broadcasting Company, 
Inc., (hereinafter ‘“WQXR’’) licensee of Station WQXR, 
New York, New York was made a party to the proceeding. 


2. The issues in this proceeding as originally contained 
in the designation order were amended by Commission 
order of July 20, 1955 so as to delete issues 4 and 5 and 

modify issue 3. The issues as finally constituted are: 


490 1. To determine the areas and populations 

which may be expected to gain or lose primary 

service from the operation of the stations as proposed, 

and the availability of other primary service to such 
areas and populations. 


2. To determine whether the subject proposed oper- 
ations would involve objectionable interference with 
the existing or the authorized (File No. BP-4506) oper- 
ation of Station WQXR, New York City, N. Y., or with 
any other existing standard broadcast station, and, 
if so, the nature and extent of such interference. 


3. To determine whether the operation proposed by 
E. Weaks McKinney-Smith would be in compliance with 
the provisions of Section 3.28(¢) of the Commission’s 
Rules, and, if not, whether circumstances exist which, 
as determined by the Commission in the public interest, 
warrants as waiver of said rule. 


3. Pre-hearing conferences were held on June 7, and July 
1, 1955. The hearing commenced on July 28 and the record 
was closed on September 7, 1955. The Hearing Examiner 
directed all parties, including the Broadcast Bureau, to 
file proposed findings of fact and conclusions (TR. 388). 
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Findings of Fact 


4. The City of Paducah, Kentucky has a population of 
32,828 persons (1950 U. S. Census). It is not part of any 
urbanized area as defined by the Burean of the Census. 
There are two standard broadcast stations licensed in 
Paducah: Station WKYB (570 ke, 1 kw-D/0.5 kw-N, DA-2, 
U); and Station WPAD (1450 ke, 250 w, U). 


5. The McKinney-Smith proposal contemplates unlimited 
operation. The directional radiation pattern proposed will 
be the same for both day and night operation. 


491 6. The areas the applicant proposes to serve were 

predicted from considerations of the calculated hori- 
=ontal plane radiation pattern, and soil conductivities of 4 
and 8 millimhos/meter as shown for the area by Figure M-3 
of the Commission’s Standards of Good Engineering Prac- 
tice. Where a discontinuity was encountered in the soil 
conductivity, signal attenuation was computed by use of 


the equivalent distance method. (McK-S Ex. 3; TR. 68, 70). 
During daytime hours the proposed station would not re- 
ceive interference within its 0.5 mv/m normally protected 
contour. At night, however, cochannal intereference would 
limit the service area to the 7.15 mv/m contour. The areas 
and populations served within the several contours are as 
follows ?: 


Contour (mv/m) Area (sq. mi.) Population 


174 49,319 
432 59,441 
1,780 100,283 


7. Station WMOK Metropolis, Illinois (920 ke, 1 kw, 
Day), located some 8 miles to the northwest of Paducah, 


2The populations are based on the 1950 U. 8. Census. Where a contour cut 
2 minor civil division, population was proportioned by area on the assumption 
of a uniform distribution of population (McK-8 Ex. 4; TR. 71). Populations 
of those cities of 2500 or more persons which would receive a signal of less than 
2 mv/m were not counted (TR. 72). 
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is the only station providing a signal of 0.5 mv/m or greater 
to the entire area which would receive daytime service from 
the proposed operation. (McK-S Ex. 5 and 6). Stations 
WKYB and WPAD, the two present Paducah standard 
broadcast stations serve between 75 and 100% of the pro- 
posed daytime service area. Five other stations render 
service to 50-75% of the area, and 18 other stations serve 

up to 50% of the area (McK-S Ex. 6). Varying 
492 portions of the proposed daytime service area re- 

ceive a 0.5 mv/m or greater primary service from a 
minimum of five and a maximum of approximately eleven 
other stations (TR. 86). Stations WKYB, WPAD, and 
WMOK all provide daytime signals of 2 mv/m or greater 
to Paducah. Stations WGGH Marion, Illinois, and WCBL 
Benton, Kentucky, also provide at least a 2 mv/m signal 
to Paducah. Station WKTM Mayfield, Kentucky likewise 
provides a 2 mv/m signal to a portion of Paducah (McK-S 
Exs. 5 and 6). 


8. As previously indicated, the nightime interference- 
free area of the proposed station is limited to the 7.15 mv/m 
contour, and consequently, a small portion of the City of 
Paducah would not receive an interference-free nighttime 
service from the operation. This area, located in the south- 
east corner of the city, contains 105 persons or 0.3 of 1% 
of the population of Paducah (McK-S Ex. 19; TR. 119, 251). 

9. During night hours, service available from other sta- 
tions to the area within the proposed 7.15 mv/m contour 
is greatly curtailed. Stations WKYB and WPAD both 
provide Paducah with primary service at night, and re- 
spectively serve 47% and approximately 26% of the area. 
(McK Exs. 7 and 8). Metropolis, Illinois, a city of 6,093 
persons (1950 U. S. Census) would receive a first night- 
time primary service from the proposed operation (TR. 
233). A portion of the rural area which the applicant would 
serve at night has available a signal of 0.5 mv/m or greater 
from Station WSM Nashville, Tennessee ; the extent of such 
service from WSM is in dispute. 
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10. Station WSM is a class I-A station, licensed to oper- 
ate unlimited time on 650 ke with a power of 50 kw. 
493 The WSM transmitter is located approximately 129 
miles southeast of the City of Paducah (McK-S Ex. 
14, Fig. 4). On the basis of the ground conductivity shown 
by Figure M-3 of the Standards of Good Engineering Prac- 
tice, all of the area within the nighttime interference-free 
contour of the proposed operation would fall within the 0.5 
mv/m contour of Station WSM. In order to determine the 
actual location of WSM’s 0.5 mv/m contour, field intensity 
measurements were taken on the signal of WSM from 
October 24 to November 1, 1954, along a radial extending 
through Paducah. These were submitted on behalf of the 
applicant (McK-S Ex. 14), and from these measurements, 
the applicant’s engineering consultant determined the 0.5 
mv/m contour of WSM at a distance of 120 miles in the 
direction of Paducah (TR. 80, 82), and concluded that: (1) 
the contour embraced 2.75% of the proposed nighttime 
service area (McK-S Ex. 8), (2) 81.2 square miles or 46.77% 
of the area, and 9,911 persons or 19.9% of the population 
within the proposed 7.15 mv/m contour would receive a 
primary service for the first time (McK-S Exs. 7 and 8; 
TR. 229, 235, 237), and (3) 6,194 persons in a area of 49 
square miles would receive a second nighttime primary 
service from the proposed new station (TR. 234). 


11. WQXR also introduced field intensity measurements 
taken on Station WSM’s signal on February 4 and 5, 1955 
(TR. 178). These measurements were taken along: (1) 
a radial through Paducah (N 307°E) and (2) two stub 
radials a few degrees north of the main radial and in the 
Paducah area. From these measurements, the 0.5 mv/m 
contour of Station WSM was determined at a distance of 
137 miles on the main radial, A, and, at 134 miles and 

130 miles, on stub radials B and C, respectively 
494 (WQXREx.1, p.2; TR. 292, 300, 301). On this basis, 
the 0.5 mv/m contour of the Nashville station in- 
cludes 87.1% of the proposed Paducah nighttime service 
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area. The remainder of the area, 12.9%, has no primary 
service available at night other than that which would be 
provided by the new station (WQXR Ex. 1, p. 2; TR. 
295)°. 


12. The WQXR measurements were analyzed by the 
applicant’s engineering consultant, who concluded that the 
area north of the WSM 0.5 mv/m contour and inside the 
proposed 7.15 mv/m contour, aggregated 52 square miles 
with a population of 3,855 persons, excluding the 6,093 
population of Metropolis. (McK-S Ex. 25; TR. 372). The 
52 square miles represents 29.9 percent of the area within 
the proposed 7.15 mv/m contour (TR. 372). Comparison 
of applicant’s Exhibits 7 and 25 discloses that other pri- 
mary service is available nighttime within this area in that 
approximately one-third of the 52 square miles area re- 
ceives a primary service from Station WKYB. Thus, the 
applicant’s analysis of the measurements, shows approxi- 
mately 20% of the area within the proposed 7.15 mv/m 


contour to be without a primary service at night. 


13. The measurements upon which the applicant relies 
to establish the location of the 0.5 mv/m contour of WSM 
were taken by a person who had acknowledgedly never be- 
fore taken measurements of this character, nor previously 
used the RCA Type WX-2A field intensity meter (TR. 22)*. 

In making the measurements, he set up the field in- 
495 tensity meter some distance away from physical ob- 
structions, metal objects, wire fences, and overhead 
lines (TR. 26). Measurements in Paducah were made on 


* Another engineering witness who testified on behalf of WQXR determined 
that of the 174 square miles contained within the proposed station’s night- 
time interference-free contour, some 29.1 square miles or 16.75% of the area is 
now without a primary service (WQXE Ex. 1, p. 11; TR. 196, 197). The 
value of 12.9% has been used because it reflects the calculations of the prin- 
cipal engineering witness for WQXR. The use of either percentage does not 
affect the ultimate conclusion. 


*The witness did not receive the meter until shortly before the time he took 
measurements in the Paducah area (TR. 41). 
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the levee and away from any dwellings or lines (TR. 32). 
But in at least two instances he made measurements at 
points whose locations he could not identify (Tr. 31). And 
he was so unfamiliar with field intensity measuring tech- 
niques that he was unable to evaluate the reliability of his 
measurements, nor did he know the procedures for such 
evaluation (TR. 36)°. 


14. The measurements submitted, and relied on by 
WQ&XR, were made by an experienced consulting engineer 
whose qualifications to make field intensity measurements 
were conceded by all parties and who previously has testi- 
fied as an expert in proceedings before the Commission (TR. 
177). This witness took measurements with an RCA Type 
WX-2A field intensity meter similar to that employed by 
the Paducah witness (TR. 179). In selecting measuring 
sites, where an initial inspection revealed that a point was 
not free from visual obstructions which might influence 
measurements, that location was rejected (TR. 185, 186). 
At each measuring location, maximum-minimum readings 
of the meter were noted to determine the presence of ex- 
traneous fields (TR. 187, 211, 212). This witness relied 
upon identifying local land marks to ascertain the direction 
back to the station being measured as more accurate than 

compass bearings (TR. 225). In the Paducah area 
496 the meter indications were carefully observed to note 

whether any fluctuations indicative of the presence 
of skywave signal were present (TR. 218). 


15. Comparison of the measurements along the Paducah 
radial discloses fair agreement in field intensity meter 
readings out to a distance of approximately nine miles from 


5 For example, a standard check at a measuring location involves a determina- 
tion of the ratio of maximum to minimum received field intensity for the pur- 
pose of ascertaining whether or not the receiving location is under the influence 
of extraneous fields (TR. 144, 151). A further check on the value of a measur- 
ing point involves consideration of loop direction in relation to the direction of 
the station (TR. 155). The witness who made the field intensity measure- 
ments made no such checks (TE, 161, 165). 
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the WSM transmitter. Thereafter the trend of the WQXR 
measured field intensities diverges from McKinney-Smith’s 
measurements which show lower values. Thus at a distance 
of 110 miles from WSM, the applicant’s measurements dip 
below 0.5 mv/m and remain slightly under this value to a 
distance of 125 miles. At distances of 125 miles and 127 
miles, meter readings of 0.5 mv/m are recorded but beyond 
these points the field intensity values are less than 0.5 
mv/m. The WQXR measurements on the radial through 
Paducah, do not dip below 0.5 mv/m until a distance of 
approximately 132 miles from the WSM transmitter. 
Thereafter, a slight dip occurs for 1 mile and then the field 
resumes a value above 0.5 mv/m to approximately 139 
miles. In the critical area (where the fields are in the neigh- 
borhood of 0.5 mv/m) beginning at approximately 110 
miles, the measurements generally fail to correlate in that, 
on the one hand, there is a rising level of field intensity and, 

on the other, the field is decreasing, and vice versa® 


497 16. The two sets of field intensity measurements 

differ to such an extent that the conclusions drawn 
therefrom have a marked bearing on one phase of this pro- 
ceeding. In the area in question small errors in adjustment 
and manipulation of the equipment could easily affect the 


*The engineering consultant for the Paducah applicant stated that, in com- 
paring the measured fields, the largest variation occurred in the vicinity of 
0.5 mv/m. However, he did not characterize this as a great variation. In 
other respects he was of the opinion that the measurements were in good agree- 
ment (TR. 356). He further stated that several factors might contribute to 
the difference, namely: (1) seasonal differences which at these distances 
might contribute to minor variations in soil conductivity and thus result in 
slightly higher or lower fields; (2) conditions in the lower atmosphere; (3) 
skywave transmission (TR. 357). No evidence was submitted to show the 
effects of season and atmospheric conditions. Insofar as skywave fields are 
concerned, there is evidence in this proceeding which shows there was little, if 
any, present and that it was not a factor in affecting the measured fields (TR. 
218). The WQXE engineering consultants was of the opinion that the dif- 
ference between the two sets of measurements in the vicinity of Paducah was 
not 2 minor difference (TR. 149, 151). No evidence was advanced concerning 
the area which would be served by Station WSM in the event equal weight were 
accorded both sets of measurements, i. ¢., combined and averaged. 
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placement of the 0.5 mv/m contour of Station WSM and 
therefor experience in making measurements can become 
a critical factor in these determinations. In this connection, 
on the one hand, the measurements supplied by the appli- 
cant were made by a person who: (a) never before made 
measurements of this character, (b) never before used this 
type meter, (c) was not familiar with field intensity measur- 
ing technique, (d) had no idea of measurement evaluation, 
while, in contrast, the WQXR measurements were made in 
the light of accepted measuring techniques by an experi- 
enced engineer whose qualifications as an expert to make 
field intensity measurements were conceded by all parties 
including the applicant. Under the circumstances, greater 
weight must be accorded the field intensity measurements 
placed in evidence by WQXR..’ 


498 17. Station WQXR operates unlimited time on the 

frequency 1560 ke with a power of 10 kw at New York, 
N. Y. On March 3, 1954, the Commission by Memorandum 
Opinion and Order (FCC 54-276) classified Station WQXR 
as a Class I-B station and granted WQXR a construction 
permit authorizing the installation of a directional antenna 
and an increase in power to 50 kw. Section 3.22 of the 
Rules define a Class I station as a dominant station oper- 
ating on a clear channel and designed to render primary 
and secondary service over an extended area. The primary 
service area of such a station is free from objectionable 


*Even if equal weight were to be placed on both sets of field intensity 
measurements and consideration given to possible differences in field strength, 
if any, which might result because measurements were taken during different 
seasons of the year as suggested by the applicant’s consulting engineer (TR. 
357), preference would still go to the WQXE measurements, In the allocation 
of standard broadcast station the Commission gives consideration to the protec- 
tion of a station’s service area and, to this end, has established normally 
protected contours for the several classes of stations. If the contour which 
delineates the extent of the primary service of a station should vary in its 
location because of the above mentioned effects, the service area of the Station 
for purposes of allocation must be considered to reach the maximum extent 
of the contour, for it is to this contour that the station would be entitled to 
protection. 





interference from other stations on the same and adjacent 
channels, and its secondary service area is free from ob- 
jectionable interferences in accordance with the engineering 
standards of allocation. 


18. WQXR’s licensed 10 kw operation provides no sec- 
ondary service (0.5 mv/m—50%) as defined by the Stand- 
ards of Good Engineering Practice (McK-S Ex. 13). The 
operation authorized in the construction permit will provide 
a secondary service nighttime to areas north and northwest 
of New York but not in the direction of Paducah (south- 
west) or to the south (McK-S Ex. 11). 


19. The operation proposed at Paducah would not result 
in objectionable daytime interference to the primary serv- 
ice area of Station WQXR operating as licensed or in ac- 
cordance with the provisions of its construction permit. 
At night the 25 uv/m-10% skywave signal would not invade 
either the 0.5 mv/m groundwave or the 0.5 mv/m-50% 

skywave contours of Station WQXR (McK-S 11). 


499 20. Station WQXR asserts that the nighttime 

operation proposed at Paducah would result in ob- 
jectionable interference within WQXR’s nighttime primary 
service area because of the following considerations. (Tr. 
312, 320). Under the provisions of the North American 
Regional Broadcasting Agreement 1950, (NARBA), the 
frequency 1560 ke is classified as a clear channel, and 
among other things, Class I-B priorities are recognized at 
New York, N. Y. and Las Villas, Cuba. The station assign- 
ment list (Annex 3) annexed to the NARBA, records a Class 
I-B station at Santa Clara (Las Villas) Cuba for unlimited 
time operation with a power of 10 kw, directionalized.® A 


* Part III, paragraph F5(b) of the NARBA signed in Washington, D. C. in 
1950 provides in pertinent part: 


‘‘New broadcasting station assignments and changes in broadcasting 
assignments, together with the information relating to them incorporated 
in the Initial Broadcasting Station Assignment List in Annex 3, shall be 
deemed to be duly notified and accepted by the Contracting Governments 
on the date of the signing of this Agreement’’. 





73 


restriction is placed on the Santa Clara operation so that 
radiation toward the service area of the Class I-B station 
in New York City does not exceed the equivalent of 1 kw 
from an ominidirectional antenna. Assuming a radiation 
of 225 mv/m for the 1 kw of power permitted to be radiated 
in the direction of New York, the Santa Clara station would 
limit WQXR to the 0.675 mv/m groundwave contour (Tr. 
302, 304, 310). The operation of the proposed Paducah 
station would individually limit WQXR to the approxi- 

mate 0.402 mv/m contour. The square root of the 
500 sum of the squares of these two limitations is 0.786 

mv/m (WQXR Ex. 4, p.1).° In computing the loca- 
tion of the WQXR 0.786 mv/m contour, an engineering wit- 
ness for the New York station considered the ground con- 
ductivity in the area to be that shown in Figure M-3 of the 
Standards (Tr. 313). Where a signal path involved more 
than one value of ground conductivity, the equivalent dis- 
tance method was employed to determine signal attenuation 
(Tr. 314). The area and population between the 0.675 
mv/m and 0.786 mv/m contours *° for both licensed and con- 
struction permit operation are as follows (Tr. 318, 319, 
320, 334; WQXR Ex. 4, pp. 2 and 3): 


Area (sq. mi.) “Population 


Licensed operation 354 84,756 
C. P. operation 524 78,618 


® Counsel for Paducah argued that although an assignment at Las Villas may 
be listed in the NARBA (1950), there was no station in operation at this 
location; consequently it would be improper to consider interference to Station 
WQXR on the basis of the Las Villas operation. Without the Las Villas 
operation the evidence shows that Station WQXE would be limited nighttime 
to the 0.394 mv/m contour and that with the addition of the proposed limit of 
0.402 mv/m from Paducah, the new RSS limitation at New York City would be 
0.564 mv/m (Tr. 320). The record does not disclose the areas and populations 
which would be affected thereby. 


* These determinations were based upon station to station calculations, A 
peripheral interference study, however, would result in some small differences ; 
principally a slight reduction in interference to the north of WQXR and a slight 
increase to the south of WQXR. The area and population figures given above 
would remain substantially the same in view of the fact that the changes would 
offset one another (Tr. 322, 323, 325, 330, 331). 
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* Excludes communities of 2500 persons or more receiving _ 
less than 2 mv/m. Population based on 1950 U. S. Census. 


21. The entire area where interference is alleged 
501 _ to the licensed operation of Station WQXR from the 
proposed Paducah Station receives a signal of at 
least 0.5 mv/m from each of five Class I stations located 
in New York (WRCA, WOR, WABC, WCBS, WNEW). 
Primary service is additionally available to portions of the 
interference area from twenty-one other stations (Tr. 381). 
Where interference is claimed to the operation authorized 
Station WQXR under its construction permit, a signal of at 
least 0.5 mv/m is provided the entire area by stations 
WRCA, WOR, and WCBS. Stations WABC and WNEW 
provide such signals to 95% and 75% of the area, respec- 
tively. Twenty other stations render a primary service 
to varying portions of the interference area (Tr. 382). 


22. A difference arises from the showing made by the 
applicant and WQXR as to whether or not protection would 
be afforded the WQXR primary service area during night 
hours by the proposed operation and this is the matter 
which must be resolved. The Commission’s standards for 
the cochannel protection of Class I-B stations during night- 
time hours provide that protection from objectionable inter- 
ference is to be afforded the 500 uv/m-50% skywave con- 
tours of such stations." The standards specify no co- 
channel protection rule for the nighttime groundwave serv- 
ice of Class I-B stations. This omission was plainly not 
made with the intention that the nighttime groundwave 
service should not be protected, but on the assumption that 
the 500 uv/m groundwave contour of each such station fell 
within the 500 uv/m-50% skywave contour of the station, 
and protection of the latter contour would automatically 

result in the adequate protection of the former. 


502 23. While such a situation would always obtain in 
instances where the Class I-B station utilized a non- 


= Table IV, Standards of Good Engineering Practice. 
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directional antenna with maximum permissible power, this 
is not the situation where a directional antenna design is 
utilized by a Class I-B station providing, as is often the 
case, substantial restrictions in radiation in one or more 
directions. In these directions a skywave signal as great as 
500 mv/m—50% time—may not be developed and, in the 
absence of a skywave contour of this magnitude, no protec- 
tion need be afforded by a Class II station to the skywave 
produced by the Class I station in such directions. While 
it might be argued that, absent a specific rule for the night- 
time protection of a Class I stations’ groundwave service 
from cochannel interference, no protection need be afforded 
this groundwave, such an interpretation would, obviously 
flout the intent of the rules with respect to this matter. 
The question to be resolved here is the means of establish- 
ing the protection when more than one skywave signal ap- 
pears on this groundwave contour. We know of no prior 
Commission decision specifically dealing with such a sit- 
uation. 


24. In The Argus Press Company case, 6 R. R. 173, the 
Commission was asked for a declaratory ruling by an appli- 
cant for a Class II station, which desired to place a signal 
in excess of 25 uv/m-10% inside the 500 uv/m-50% sky- 
wave contour of a Class I station, where the latter already 
suffered objectionable interference, on the ground that the 
proposed signal, although in excess of the permissible 
value of 25 uv/m, was less than 50% of the magnitude of 
the existing interfering signal. The Commission ruled that 
an RSS of the interfering signals should not be employed 

in computing protection of skywave by skywave, and 
503 held that despite the presence of an interfering signal 

of greater than permissible strength within the I-B 
station’s skywave contour, any new signal must not exceed 
25 uv/m at this contour. It cited the varying nature of the 
skywave service provided by the I-B station as the reason 
for affording its protection from the increased interference 
beyond that which could result, in this instance, from the 
addition of new signals under the 50% rule. 
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25. While, the Commission explicitly stated in this ruling, 
that in accordance with its Standards the RSS value of two 
or more skywave signals was to be used in determining the 
level of interference to groundwave service, it must be 
emphasized that this statement, and the Standards on which 
it was based did not and presently do not contemplate a 
situation such as is here presented. The Commission’s rul- 
ing contained the reservation that ‘‘objectionable inter- 
ference exists whenever the single signal of an undesired 
station or the RSS value of two undesired signals, which- 
ever is appropriate in the particular case, reaches a certain 
value’’. Here we have an unusual case which clearly falls 
within the ‘‘particular case’’ exception of the Argus Press 
ruling, since neither the Commission’s Standards nor the 
Commission’s rulings and decisions offer a direct answer 
to this problem. 


26. It should be noted that while a ‘‘single signal’’ rule 
operates to prevent a progressive gross deterioration of the 
skywave service of a Class I-B station already subject to 
substantial interference, it is also under some circumstances 
more permissive than an RSS Rule. For instance, a num- 
ber of signals from Class II stations, each of the individual 
maximum permissible value, may exist at a point on the 

protected skywave contour of a Class I-B station on 
504  asingle basis. If an RSS Rule with a 50% exclusion 
factor were applied in such an instance only one 
signal of the maximum permissible value could exist at this 
contour; other signals could not exceed 50% of this value. 


27. In the instant case, WQXR, in applying the RSS Rule 
to the establishment of protection of its groundwave service, 
is attempting to exact protection for this service in excess 
of that to which its skywave signal is entitled under the 
Argus Press ruling. It is able to make a showing on this 
basis because the maximum interference which, under the 
NARBA, the Cuban assignment may cause the WQXR 
groundwave, is relatively small with the result that the pro- 
posed signal from Paducah, which is less than 25 uv/m- 
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10% of the time, and less than would be permitted at any 
point on WQXR’s skywave service contour, is still in excess 
of 50% of the signal from the Cuban station; thus it would 
contribute on an RSS basis to the interference to WQXR. 
Had the Cuban station caused substantial interference to 
the WQXR groundwave service area, the Paducah signal 
might have exceeded a value of 25 uv/m-10% of the time, 
and, considered under the procedures which WQXK has 
found advantageous to apply in this instance, would have 
been found acceptable. It is therefore clear that the RSS 
rule rejected by the Commission in its application to the 
skywave service of Class I-B stations, may, on occasion, 
work to their detriment in achieving maximum protection 
of their groundwave service. 


28. There appears to be no logical reason why the ground- 
wave service of a Class I-B station should be afforded pro- 
tection under procedures different from those the 
505 Commission has ruled should be applied in the pro- 
tection of its skywave service. In this particular 
instance, it appears clear that WQXR is entitled to no 
greater protection of its groundwave service than would 
accrue to it under the application of procedures that the 
Commission has deemed will result in adequate protection 
being afforded its more vulnerable skywave service. 


29. The Paducah applicant seeks a Class II facility on a 
clear channel. The normally protected field intensity con- 
tours for a station of this class are the 0.5 mv/m contour 
daytime and the 2.5 mv/m contour nighttime. While the 
proposal would not be subject to objectionable interference 
within its 0.5 mv/m contour, for daytime operation, inter- 
ference at night from Station WQXR would limit the inter- 
ference-free service area to the 7.15 mv/m contour (TR. 
69). Between the normally protected (2.5 mv/m) and the 
interference-free (7.15 mv/m) contours there are 10,122 - 
persons who would not receive service from the proposed 
station. These persons represent 17.1% of the population 
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within the normally protected contour (TR. 247) a value 
in excess of the 10% maximum permissible under Section 
3.28(c) of the Rules. 
506 
Concuusions 

30. E. Weeks McKinney-Smith seeks a constructions per- 
mit for a new unlimited-time standard broadcast station in 
Paducah, Kentucky, which would operate as a Class I sta- 
tion on the 1560 ke clear channel with a power of 1 kw, di- 
rectionalized (1560 ke, 1 kw, U, DA-1). The prospective 
operation would constitute the third unlimited-time oper- 
ation in Paducah. 


31. Within the 1,780 square miles encompassed by the 0.9 
mv/m normally protected contour, the proposed new station 
would render a primary service daytime to 100,283 persons ; 
and within the 174 square miles bounded by the nighttime 
7.15 mv/m interference-free contour, the new service would 
be available to 49,319 persons. Portions of the area to be 
served daytime have available as many as eleven other 
services. No portion of the area has available less than 
five other services. At night approximately 47% of the 
interference-free service area receives primary service from 
WKYB and 26% from WPAD. A signal of at least 0.5 
mv/m is available to more than 75% of the proposed night- 
time service area from Station WSM, Nashville, Tennessee, 
a Class I-A operating on a clear channel. <A portion of the 
area generally to the north of Paducah and comprising 
less than 25% of the area to be served within the proposed 
7.15 mv/m contour would receive a first primary service 
from the new operation. Metropolis, Dlinois, with a pop- 
ulation of 6,093 persons, lies in this area and would receive 

a primary service for the first time. 


507 32. Of the 59,441 persons within the 2.5 mv/m 

nighttime normally protected contour, 10,122 persons 
or 17.1% would fail to receive service from the proposed 
station because of co-channel interference. Section 3.24 
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of the Rules provides that a new or improved broadcast 
facility will be authorized only upon, inter alia, a satis- 
factory showing ‘‘. . . that the proposed station will not 
suffer interference to such an extent that its service is 
reduced to an unsatisfactory degree’. And Section 3.28 
(c)(3) limits new authorizations to cases where: 


‘the interference received does not affect more than 
10 percent of the population in the proposed station’s 
normally protected primary service area. However, in 
the event that the nighttime interference received by 
the proposed station would exceed this amount, then an 
assignment may be made if the proposed station would 
provide either a standard broadcast nighttime facility 
to a community not having such a facility or if 25 per- 
cent or more of the nighttime primary service area of 
the proposed station is without primary nighttime 
service.’ 


33. The proposed operation contemplates nighttime 
interference to more than 10 percent of the population in 
the proposed normally protected primary service area, and 
there are two unlimited-time stations in the community, 
and less than 25 percent of the proposed nighttime service 
area is without primary service. Accordingly, the proposal 
fails to comply with the provisions of Sections 3.24(b) and 
3.28(c) of the Rules. Applicant has made no showing 
which would warrant a waiver of Section 3.28(c) of the 

Rules. 


508 34. The operation of the proposed Paducah station 

would not result in objectionable interference to 
other existing stations under the Commission’s Rules and 
Standards and the provisions of the North American 
Regional Broadcasting Agreement (1950) (Mck-S. Ex. li; 
TR 93, 95). 


35. Since the proposal violates Sections 3.24(b) and 
3.28(c) of the Rules, and no basis for a waiver of these 
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provisions has been established, the application should be 
denied. 
Respectfully submitted, 


Rosert J. Rawson 
Epwarp F. Kenenan 
Chief, Broadcast Bureau 
JEROME S. Boros 
Attorney 
Federal Communications Commission 
October 10, 1955 
511 
Proposed Findings and Conclusions and Supporting Brief 
Comes now E. WEAKS McKINNEY-SMITH, applicant 
in the above proceedings, and files his Proposed Findings 
and Conclusions and Supporting Brief herein. 


I. Proposep Finprnes 
A. Preliminary Statement 


The above application was filed on April 20, 1954 and was 
mutually exclusive with the then pending application of 
Tennessee Valley Broadcasting Company, Inc. (WAGC), 
Fort Oglethorpe, Georgia (nee Chattanooga, Tennessee). 
As a result, the Commission designated both applications 
for hearing on February 10, 1955, and made Interstate 
Broadcasting Company, Inc., licensee of WQXR, New York 
City, a party to the proceeding. Subsequently, the Ten- 
nessee Valley Broadcasting Company dismissed its appli- 
cation, order to this effect being issued June 24, 1950. 
Under the changed circumstances, the applicant filed a 
Motion to Enlarge or Change Issues which was granted 
on July 20, 1955, and the application went to hearing on 
July 28, 1955 on the following issues: 


1. To determine the areas and populations which may 
be expected to gain or lose primary service from the 
operation of the stations as proposed, and the avail- 
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ability of other primary service to such areas and 
populations. 


2. To determine whether the subject proposed oper- 
ations would involve objectionable interference with 
the existing or the authorized (File No. BP-4506) 
operation of Station WQXR, New York City, N. Y., 
or with any other existing standard broadcast station, 
and, if so, the nature and extent of such inter- 

ference. 


3. To determine whether the operation pro- 

posed by E. Weaks McKinney-Smith would be 

in compliance with the provisions of Section 3.28(c) 

of the Commission’s Rules, and, if not, whether cir- 

cumstances exist which, as determined by the Commis- 

sion in the public interest, warrants a waiver of said 
rule. 


The hearing was concluded on September 7, 1955 and the 


record closed on the same date. The applicant and the re- 
spondent, as well as the Broadcast Bureau of the Federal 
Communications Commission, were represented by counsel. 


B. Areas and Populations to be Served by the Proposed 
Station 


2. Howard T. Head, consulting engineer for the appli- 
cant, used approved methods in arriving at the service con- 
tours of the proposed station and the limit to which it would 
serve at night, the 7.15 mv/m contour. (T. 68, 69, Smith 
Ex. 3) Originally, the night limitation was computed to be 
to the 7 mv/m contour, and subsequently to the 6.8 mv/m 
contour, however, the true value was found to be to the 
7.15 mv/m contour, and the variation between the 7 mv/m 
and the 7.15 mv/m contours was too slight to be shown. 
(T. 70, 71) Within the 25 mv/m contour the station will 
serve 34,398 people in an area of 42.1 square miles; within 
the 7.15 mv/m contour, 49,319 people in an area of 174 
square miles; within the 5 mv/m contour, 52,015 people in 
an area of 239 square miles; within the 2.5 mv/m contour, 
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59,441 people in an area of 432 square miles; within the 2 
mv/m contour, 63,147 people in an area of 538 square miles; 
within the 0.5 mv/m contour, 100,283 people in an area of 
1,780 square miles. (Smith Ex. 4). Population studies 
were based on the 1950 Census, using minor civil division 
maps, assuming uniform distribution of population where 
such minor civil divisions were intersected by a contour, 
except for indicated population centers. Cities having a 
population greater than 2,500 were not counted between 
the 2 mv/m contour and the 0.5 mv/m contour. (T. 71, 72) 
The normally protected nighttime contour for a station 
of the type and class proposed by E. Weaks McKinney- 
Smith is the 2.5 mv/m contour. The population between 
this contour and the proposed interference-free contour is 

10,122 persons constituting 17.1% of the total popu- 
513 lation normally expected to receive service. (T. 247) 

A small portion of the corporate limits of Paducah 
near an island in the Ohio River known as Cuba Towhead, 
would lie outside the night interference-free contour of the 
proposed station. This small area contains 34 houses, 
and based on the average number of persons per occupied 
dwelling, 3.1, 105 persons, or three-tenths of one percent of 
the population of Paducah, would not receive interference- 
free service from the proposed station at night. (T. 119) 
The 25 mv/m contour of the proposed station will cover 
substantially the entire city of Paducah. (Smith Exs. 3 
and 19) 


C. Measurements Taken to Establish the 0.5 mv/m Con- 
tour of WSM, Nashville, Tennessee 


3. Due to the question of the applicant’s compliance with 
Section 3.28(c) of the Commission’s Rules, separate 
measurements were taken by the applicant and the re- 
spondent to determine the location of the WSM 0.5 mv/m 
contour. Charles Jones took measurements on behalf of 
the applicant and Carl Jones on behalf of the respondent. 
(T. 11, 12, 176, 177, 178) 
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4, Charles Jones, a radio engineer of Paris, Tennessee, 
testified regarding the measurements which he had taken. 
Charles Jones has been a radio engineer since 1942 and 
holds a first-class radiotelephone license. He began his 
work at a radio station in Hopkinsville, Kentucky and con- 
tinued broadcast work until approximately 1952. Follow- 
ing this he devoted his entire time to communications in- 
volving two-way radio equipment, including service, plan- 
ning and installation of such stations for municipalities 
and industrial users. Charles Jones in his capacity as 
radio engineer uses test equipment daily for the purpose 
of making frequency measurements, modulation measure- 
ments and precision tuning, and has used other test equip- 
ment around radio stations. (T. 9, 10,11) He was em- 
ployed by the applicant to take field intensity measurements 
of WSM from WSM to Paducah and had available 
complete instructions contained in a letter of October 
20, 1954 from Howard T. Head, consulting engineer for 

the applicant, along with the instruction book 
514 accompanying the field intensity meter. (T. 7, 11, 

12, Smith Ex. 17) Head also provided the field in- 
tensity meter, RCA WX-2A, Serial No. 522. (T.5) The 
field intensity meter was calibrated following the taking 
of the measurements. (T. 6, Smith Ex. 15) The measure- 
ments taken by Charles Jones were true and correct to the 
best of his knowledge and belief. (T. 12, 13, 14, Smith Ex. 
14) He followed closely oral instructions of Mr. Head 
communicated by telephone, as well as the letter of instruc- 
tions. (T.26) Prior to taking the measurements, Charles 
Jones familiarized himself with the meter and recorded 
every measurement which he took. (T. 27, 28) He was 
unfamiliar with the purpose of the measurements and had 
no knowledge of their significance. (T. 28, 36,37) Charles 
Jones made no measurements other than those to which 
he testified, and prior to this occasion had not taken field 
intensity measurements except for a little experience with 
a field intensity meter at one of the stations where he was 
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employed. (T. 22) Charles Jones selected measuring 
points which he observed to be some distance away from any 
obstruction or metal object, wire fences, or overhead lines, 
or anything of that nature, calibrated the instrument, and 
made the measurements. (T. 25) He did not select the 
precise spots, that he had indicated on the map, in his hotel 
room in Nashville. (T. 156, 157) Charles Jones testified 
in considerable detail concerning the manner in which he 
took the measurements (T. 38, 39, 43, 44, 45, 46), and in 
particular detail with reference to the close-in measure- 
ments. (T. 54, 55, 57, 58, 62, 63) Measurements taken in 
the city of Paducah were made on the levee, well away from 
any dwelling or lines or anything of this nature. Other 
measurements were made wherever possible in an open field 
or one of the city parks. (T. 32) He did not take any 
measurements within the city itself, as he was unable to 
locate any spot that would be sufficiently clear of overhead 
wires, etc., as his instructions were to stay away from them. 

(T. 35) Measurements of Charles Jones were taken 
515 between the hours of 8 AM and 4 PM during the 

month of October, 1954. (T. 41, 42,53) He used a 
compass, but merely for the purpose of assisting him in 
establishing the direction of the station measured (T. 158, 
159) and no other implication was intended from prior 
testimony. (T. 160, 161, 162) Charles Jones is a private 
pilot with over 200 hours flying time. (T. 25, 26) It was 
apparent that Charles Jones was conscientious in the taking 
of the measurements. (T.30,31) The Examiner expressed 
the feeling that Charles Jones was a completely honest 
witness and he was certain that Mr. Jansky did not mean to 
imply anything to the contrary, and Mr. Jansky agreed that 
he did not ‘‘mean to imply any dishonesty, of course’’. (T. 
168) Commission counsel objected to the introduction of 
the measurements on the ground that Charles Jones did not 
have the experience to evaluate when he was at a good 
measuring point, not knowing which signal should be thrown 
out or which should be accepted. (T. 47,48) Counsel for 
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WQXR stated that in the normal taking of a large series 
of measurements there would be many or several that 
would be rejected, and Charles Jones testified that he had 
not rejected any of the measurements which he took. (T. 
167) It was pointed out by counsel for the applicant that 
there was no attempt to introduce any rejects but to report 
the measurements as actually found. (T. 49) 


5. Carl Jones, a consulting radio engineer for WQXR, 
testified regarding the measurements he had taken of WSM 
in February 1955 on behalf of Radio Station, WAGC, 
Chattanooga, Tennessee, which was then an applicant in 
conflict with the applicant herein. (T. 176, 177,178) He 
was employed to spot check the measurements taken by 
Charles Jones and his first measurement at 7:30 in the 
morning recorded the reading .92 mv/m. This measure- 
ment, however, was not included in those introduced in 
evidence having been made before 8 AM, and it was his 
opinion that this measurement might have been influenced 
by sky wave conditions, so another measurement was made 
at approximately 10 minutes of 8, which read .76 mv/m, 
which reading was likewise not included in the tabu- 

lation. (T. 178, 179) Carl Jones stated that after 
516 taking the initial reading at 7:30 AM he monitored 

the meter and could not listen to the interference as 
to what it might be, and that it was his decision to make 
whether or not it was worth while continuing the measure- 
ments ‘‘because if the white area had been shown in the 
Paducah application was more than 25%, and Mr. Charles 
Jones’ measurements were accurate, it would have been 
needless for me to continue the entire radial. For that 
reason I went to another point and made a reading, and it 
read .76. That was about ten minutes to eight in the morn- 
ing, and based on those two measurements I started the 
entire radial. It was after 8:00 when I made my first 
recorded measurement.’’ (T. 210) Carl Jones was asked 
the following question: ‘‘You weren’t like Mr. Charles 
Jones. You knew the purposes of these measurements.’? 
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He replied: ‘‘I knew the purpose. I was faced with quite 
a different decision because on those two measurements it 
was difficult to ascertain whether or not the half millivolt 
contour might go to the required distance. I couldn’t be 
sure. That’s why I continued on the radial.” (T. 210) 
Carl Jones testified that except for the measurements prior 
to 8 AM, he recorded all the other measurements that he 
took and rejected no measurements which he had taken. 
(T.211) He rotated the meter from minimum to maximum 
reading at all points when he had arrived at a measuring 
point which he considered suitable for making the measure- 
ments. (T. 211, 212) He relied on visual inspection of 
locations at which to take his measurements. (T. 185, 186) 
Carl Jones testified in answer to a question whether taking 
the measurements in February, as he had done, or in 
October, as Charles Jones had done, would make any dif- 
ference in the results of the measurements because of the 
difference of time of year, and the witness replied: ‘“‘I 
think it is my opinion that measurements at any one location 
can carry slightly depending on moisture content of the 
ground, temperature. But, for any specific case it would 
be difficult to say what variation would be.’? (T. 213) 
Carl Jones made no attempt to make any measurements 
at the same points that Charles Jones had made measure- 
ments, nor did he make any effort to make any attempt 
to check his measurements. (T. 218, 219, 220, 223, 224, 
225). 


517 6. Robert E. Ritch, also a consulting engineer for 

WQXR, testified that he had read ‘‘a large portion”’ 
of the testimony of Charles Jones regarding the technique 
he used when taking his measurements. (T.131, 135) He 
testified in detail regarding the manner in which he would 
take measurements. (T. 136, 137, 138, 139, 140, 141, 142) 
Ritch questioned the reliability of the measurements of 
Charles Jones on the following grounds: 


1) That he used the technique of orienting the meter to 
read the field by means of compass; 
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2) He failed to rotate the meter from the maximum to 
the minimum to give an indication as to whether or not the 
site was electrically unobstructed; and 


3) That he had marked certain points spaced at prede- 
termined distances in a hotel room long before he inspected 
visually any of the points. (T. 143, 144, 146, 156) He 
stated that he had compared the Charles Jones measure- 
ments with the measurements made by Carl Jones and that 
they were in agreement except in the city of Paducah 
and the immediate surrounding area. (T. 149,151) Ritch 
also testified that the meter reading would give an indi- 
cation of whether or not a particular point chosen for 
measurement was relatively unobstructed, however, there 
was no requirement or provision made therefor either in 
the RCA instruction book or the Standards. (T. 147, 148) 
Ritch stated that in the area of approximately the 0.5 mv/m 
field he would estimate that the magnitude of error in not 
turning the meter for a minimum, when it was calibrated, 
would be very small, less than 1%. (T. 148, 149) Ritch 
was unable to state whether or not taking measurements 
over buried pipe would definitely have any effect on the 
measurements; in fact, Ritch stated that at measuring 
points in the vicinity of the city it would not be possible 
to detect sewer pipes below the measuring point, and that 
normally he would not expect that condition to affect the 

measurements. (T. 146) 


518 7. Measurements, maps and field notes concern- 

ing the measurements taken by Charles Jones were 
submitted to Howard Head, consulting engineer for the 
applicant, whose qualifications as an expert were un- 
questioned, for tabulation and his use, (T. 66) and the 
ground wave field intensity of WSM based on said measure- 
ments was analyzed by him. (Smith Ex. 16) Head, who 
provided the instructions which Charles Jones followed, 
testified as to the adequacy of Charles Jones’ measurements 
and said that the study of the data and description of the 
technique led him to believe the technique was entirely 
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satisfactory. (T. 67) In his instructions, with reference 
to taking the measurements, Head stated: ‘‘In calibrating 
the meter in very strong fields, it may be necessary to turn 
the meter from minimum pickup of the received signal. In 
low fields this is not necessary.”’ Head testified that this 
was the practice he followed in making measurements and 
that the magnitude of error by not turning the meter for 
the minimum pickup of the received signal in low fields, in 
a field of about 0.5 mv/m would be about one-thousandth 
of one percent. (T. 358) Head testified that he had com- 
pared the measurements of Charles Jones and Carl Jones 
and in his opinion as an expert they were generally in 
pretty good agreement and that they were in excellent 
agreement close in. In fact, he said, that if the two sets 
of measurements were plotted on the same curve they 
might very well have been taken as part of one set. The 
largest variance occurred in the neighborhood of the 0.5 
mv/m field, however, he would not characterize such var- 
iance as large or great. (T. 356) Head testified that the 
differences noted might be accounted for by the fact they 
were taken at different times of the year, and at the dis- 
tances involved rather minor variations in soil conductivity 
could act to result in slightly higher or lower fields. An- 
other factor which has some influence is the condition of 

the lower atmosphere, particularly at great distances, 
519 which could contribute to somewhat higher or lower 

fields. In addition, the small amounts of daytime 
sky wave propogation of the WSM signal, particularly for 
measurements which may have been taken within an hour 
or so after sunrise or an hour or so before sunset, could 
contribute to differences in the two sets of measurements. 
(T. 357) According to Head, the presence of a pipe line 
in the area of taking field intensity measurements could 
possibly have some influence, however, one reason for tak- 
ing a substantial number of measurements is that if some 
unseen influence throws one measurement out of line, the 
others are adequate to indicate the general trend of the 
measurements. (T. 281, 282) 
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D. Other Services Available to the Area to be Served 


8. In the opinion of Head, the 0.5 mv/m ground wave con- 
tour is the outermost limit of the primary service of a Class 
I station at night, and that actual primary service probably 
stops well before the 0.5 mv/m ground wave contour is 
reached. (T. 77, 275) WKYB, Paducah, serves 47% of 
the proposed nighttime interference-free service area, and 
WPAD, Paducah, provides service to 26% thereof, leaving 
49.5% and 86 square miles not served by either of the two 
local stations. WSM serves 2.75% of the proposed service 
area, thus leaving a net of 46.7% unserved by any station in 
an area of 81.2 square miles containing 9,911 people. (T. 
82, 83, $4, 234, 235, 236, Smith Exs. 4, 7 and 8) Excluding 
service from WSM in the ‘‘white area’’, the proposed 
station will provide service to 86 square miles containing 
10,132 people not served by either of the two local stations. 
(T. 229, Smith Ex. 4) The distance from Nashville to 
Paducah is 120 miles airline. (T. 234) ‘‘White area”’ 
indicates the area wherein population which would receive 
nighttime service from the proposed operation do not now 
receive primary nighttime service from any other standard 
broadcast station. (T. 72) Head defined ‘‘white area’’ 
as the proposed nighttime interference-free contour, out- 
side of the interference-free contours of WPAD and 
WKYB, and also beyond the WSM 0.5 mv/m contour, as 

construed by him, (T. 230) and based on the meas- 
520 urementsof Charles Jones. (T.80) In the proposed 

‘‘white area’’ the 9,911 people to be served, represent 
19.9% of the total population of 49,319 people who will be 
served at night. (T. 237) The City of Metropolis, with a 
population of 6,093 people, according to the 1950 Census, 
now without primary nighttime service, will receive its 
first primary nighttime service from the proposed station. 
(T. 232, 233) Based on the WSM 0.5 mv/m contour as 
found by the applicant, an area of 49 square miles en- 
compassing 6,194 persons who now receive only one primary 
nighttime service, will be provided with a second service 
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by the proposed station. (T. 233, 234) The nighttime 
interference-free contours of Stations WPAD and WKYB 
were computed in accordance with the Commission’s 
Standards. (T. 231) 


9. Based on the WSM 0.5 mv/m contour as calculated by 
Carl Jones, using his measurements, he computed the area 
included in the area falling outside the WSM contour and 
within the interference-free contour of the proposed station 
as 27 square miles with a population of 1,412. To this 
should be added the population of Metropolis of 6,093. (T. 
360) Carl Jones calculated, on the basis of his measure- 
ments, that 16.75% of the area to be served by the appli- 
cant’s proposed station would lie outside the WSM 0.5 
mv/m contour. (T. 194, 196, 197) 


10. Ritch, also a consulting engineer for the respondent, 
came up with still another analysis. He testified that based 
on his independent analysis, using the measurements taken 
by Carl Jones, only 12.9% of the area within the proposed 
interference-free contour would lie outside the 0.5 mv/m 
measured contour of WSM. (T. 291, 292, 293, 294, 295) 
When queried about the difference between his computa- 
tions with reference to the percentage of ‘‘white area’? fall- 
ing within the interference-free contour of the applicant, 
and as found by Carl Jones, Ritch said that he would not 
say that Carl Jones was wrong, and that the variance was 
so small that each was in good agreement. (T. 350, 351) 


521 11. Head, consulting engineer for the applicant, 

testified as to his interpretation of the Carl Jones 
measurements for the purpose of computing the WSM 0.5 
mv/m contour, and based thereon re-drew the 0.5 mv/m 
WSM contour, stating that it was impossible to draw a 
smooth curve where the values varied so erratically, and 
because of such variations it was necessary to strike 
averages, and that in his opinion it was not an accurate 
presentation to draw the contour where it included more 
points, where the fields are less than a given value, than 
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are excluded. Based thereon, Head concluded, using the 
Carl Jones measurements, that 52 square miles were in- 
cluded in the ‘‘white area’’ which constituted 29.9% of the 
proposed interference-free nighttime service area. (T. 360, 
361, 362, 363, 364, 365, 366, 367, 368, 369, 371, 372, Smith Ex. 
25) 

12. During daytime hours the area encompassed within 
the proposed 0.5 mv/m contour would receive a minimum 
of 5 other services and a maximum of 11 other services. 
(T. 86, 88, 89,90) Of the stations rendering service within 
the 0.5 mv/m contour of the proposed station, only WMOK, 
Metropolis Illinois serves the entire area. (Smith Ex. 5) 
Only WKYB, Paducah, Kentucky, operating on 570 ke, 
with 1 KW day, 500 watts night, DA-2; WMOK, Metro- 
polis, Illinois, operating on 920 ke, 1 KW day; WGGH, 
Marion, Illinois, 1150 ke, 5 KW day; WCBL, Benton, Ken- 
tucky, 1290 ke, 1 KW day; and WPAD, Paducah, Ken- 
tucky, 1450 ke, 250 watts, provide a signal of 2 mv/m or 


greater at Paducah. (Smith Ex.6) During daytime hours 
the proposed station will provide service to a small area 
which does not now lie within the WKYB or WPAD 0.5 
mv/m contours. (T. 232) 


13. Head testified to the 0.1 and 0.25 mv/m ground wave 
contours of WHAS, Louisville; KMOX, St. Louis; and 
WSM, Nashville, both computed and measured, (T. 121, 
122) showing where these contours fall in the Paducah 
area. (Smith Ex. 20) The airline distance from Paducah 

to Louisville is 175 miles; from Paducah to St. Louis 
522 138 miles. (T. 243) Head also testified regarding the 

phenomenon known as rapid fading in the nighttime 
service areas of Class I stations, such as WHAS, KMOX 
and WSM;; (T. 121, 122A) however, this was objected to, 
with objection sustained. (Exs. 21, 22, 23, and 24 relating 
thereto were retained in the record as an offer of proof. 
(T. 127) In support of his proffered testimony, Head 
quoted from the Commission’s Standards, noting factors 
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which tend to limit the primary service of Class I stations 
at night, (Table I on Page 3 of the printed copy of the 
Standards), as follows: ‘‘All these values are based on an 
absence of objectionable fading, either in changing in- 
tensity or selective fading, the usual noise level in the 
areas and an absence of limiting interference from other 
broadcast stations. The values apply both day and night 
but generally fading or interference from other stations 
limits the primary service at night in all rural areas to 
higher values of field intensity than the values given.”” (T. 
282, 283, 284, 285) Head then proceeded to testify with 
regard to other assignments on the frequencies of KMOX, 
WHAS and WSM which would affect their ability to pro- 
vide interference-free signals of sufficient intensity to 
provide primary service. For example, on 650 ke, Colum- 
bia, in Central America, has a station on this frequency 
2,300 miles from Paducah. The station is reported as 
operating with a power of 10 KW which is less distance 
than the separation between KMPC and WQXR in the 
United States on the same frequency, namely 2,500 miles. 
(T. 282, 283, 284, 285). Further testimony on this subject 
was objected to and sustained by the Examiner, despite 
counsel’s protestation that the Examiner had even per- 
mitted testimony on a non-existent station in Cuba. (T. 
285, 286, 287) Offer of proof was made that had Head been 
permitted to testify he would have testified regarding the 
following stations contributing to interference to WSM, 


WHAS and KMOX: 
523 With reference to WSM, Nashville, Tennessee, 
650 ke, the following stations operate with the fol- 
lowing powers and distances, with the approximate follow- 
ing limits at Paducah. 
HJDQ, at Medellin, Columbia: power, 10 kw; distance, 


2,300 miles; approximate limit at Paducah, 0.44 millivolts 
per meter. 
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TIBAS, San Jose, Costa Rica: power, 8 kw; distance, 
1,860 miles; approximate limit at Paducah, 0.7 millivolts 
per meter. 


YVMS, Maracaibo, Venezuela: power, 10 kw; distance, 
2,050 miles; approximate limit at Paducah, 0.6 millivolts 
per meter. 

These are all on 650 kilocycle. 

On 840 kilocycles, on which WHAS operates, there is a 
station YSF at San Salvador, El Salvador, with a power of 
0.5 kw, 1,500 miles distance, approximate limit at Paducah, 
0.28 millivolts per meter. 

On the frequency of KMOX, 1120 kilocycles, YVMF, 
Maracaibo, Venezuela: power 5 kw; distance, 2,050 miles: 
approximate limit at Paducah, 0.43 millivolts per meter. 
(T. 358, 359) 


E. Questions of Interference, Particularly the Alleged 
Interference to WQXR. 


14. In order to determine objectionable interference, the 
contour requiring protection must first be established. (T. 
249, 250) The method by which the WQXR, KMPC and 
KWCO contours were computed was described in detail. 
(T. 91, 92, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 108, 
110, 111, 112, 243, 244, 245, 353, 354, Smith Ex. 9, 10, 11, 12, 
13) In determining the effect of the proposed Paducah 
operation on the primary service area of WQXR, Head 
computed the 0.025 mv/m 10% sky wave contour for the 
proposed station, based both on the computed value of radi- 
ation and the maximum expected operating values and the 
basis therefor, which demonstrated that the 10% sky wave 
signal having a value of 25 microvolts per meter or greater, 
would not infringe on the protected contours of the two 
Class I stations and the Island of Cuba, and would thus 
meet the requirements of the Commission’s Standards 

relative to sky wave service, and therefore no 
524 objectionable interference within the normally pro- 
tected contours of Class I stations would be caused, 
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and there will be no loss of primary service to any existing 
co-channel station. The same is true of the Island of Cuba. 
(T. 93, 94, 95, 237, 238, Smith Ex. 11) Head testified that 
he gave the same protection to the WQXR ground wave as 
he did to the sky wave and that he had made a study of the 
treatment which has been followed by the Commission in 
affording protection to Class I stations whose ground wave 
service either extends beyond the sky wave service or ap- 
proaches it very closely, to determine whether or not the 
Commission’s practice has been to afford a different type of 
protection to the ground wave service than to the sky wave 
service, and he was unable to find any other allocation or 
station where there had been an area of ground wave serv- 
ice, extending any appreciable distance beyond the sky wave 
contour. (T. 271, 272, 273) He did refer to cases, however, 
where the Commission required protection to the sky wave 
contour only, where the ground wave might be exposed to 
some slight degree. A few of these cases were as follows: 


a. The assignment of WHB on 710 ke as a Class II sta- 
tion in Kansas City; the allocation imposed a limit to 
KIRO, Seattle, a Class IB station, to its 0.388 mv/m con- 
tour, which was also subject to a limitation of 0.54 mv/m 
from Class I station WOR in New York. If the RSS method 
were used, this would increase the interference to KIRO. 
However, in the referenced case the sky wave service of 
KIRO was protected and no independent or special con- 
sideration was given to any possible ground wave inter- 
ference. (BP-2873) 


b. On 1000 ke, the Commission assigned Class IT station 
KTOK, Oklahoma City, to the channel, with the value of 
radiation capable of causing interference to Class IB sta- 
tion WCFL, Chicago to 0.37 mv/m contour, whereas 
WCFL was already limited at Chicago by Class IB station 
KOMO, Seattle, to 0.432 mv/m contour. Here again, using 
the RSS method as urged by WQXR, the interference 
would be increased to WCFL. (BP-8108) 
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525 c. On 1500 ke the Commission assigned WJBK in 

Detroit to this frequency, which construction per- 
mit authorized limitations to St. Paul, Minnesota Class IB 
station KSTP to the 0.41 mv/m contour, and to WTOP, 
Washington, D. C. to the 0.34 mv/m contour, which two 
stations received mutual interference to their 0.32 mv/m 
contours. (BP-6235, Docket No. 8691) All of the above 
were approved by the Commission. (T. 275, 276, 277, 278) 
Head, in providing protection to WQXR, gave no less pro- 
tection to the ground wave than to the sky wave (T. 269, 
270) and in his opinion the proposed station will not cause 
interference to WQXR within the United States. (T. 382, 
383, 384, 385) With respect to KWCO, a Class II station, 
the limitation imposed upon it would be less than 50% of 
the RSS interference to KWCO, consequently, would not 
constitute objectionable interference as defined by the Com- 
mission’s Standards. (T. 95) Protection was given to the 
entire Island of Cuba because NARBA, signed in the fall 
of 1950, provided for the establishment of a Cuban Class 
IB station on the frequency 1560 ke. (T. 235, 246, 247) 
Head testified that the RSS method is not employed in 
computing interference with a Class I station and that no 
protection is afforded under the Commission’s Rules and 
Standards to the ground wave of a Class I station from co- 
channel sky wave interference. (T. 267) He testified that 
the situation of WQXR is probably unique in that it is the 
only Class I station in the United States that has any sub- 
stantial amount of ground wave coverage extending out 
beyond its sky wave contour. (T. 267, 268, Smith Ex. 11) 
He also stated that there were other situations where small 
portions of the ground wave service may be exposed, how- 
ever, that more of the WQXK ground wave service was 
exposed than any other station. (T. 274) Head testified 
that the universal practice has been, in determining the 
protection which should be afforded a Class I station from 
co-channel sky wave interference, to determine the protec- 
tion necessary to protect the sky wave contour under the 
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definition of the Commission’s Standards, and that usually 
the ground wave is completely encompassed by the sky 

wave coverage. However, in the case of WQXR, 
526 there is an area where the ground wave coverage ex- 

tends beyond the sky wave contour of WQXK at 
night, and protection was given on the same basis as re- 
quired by the Commission’s Standards for the 0.5 mv/m 
50% sky wave contour. This is not required by the Com- 
mission’s Rules or Standards and it has not been the Com- 
mission’s practice to require it in any other allocation of 
this sort, however, in order to avoid possible encroachment, 
the same protection was provided to the 0.5 mv/m ground 
wave contour as to the 0.5 mv/m sky wave contour, which 
was actually more than required by the Commission’s 
Standards and the Commission’s established practice. (T. 
268, 269) 


15. Ritch testified with reference to limitations imposed 
by various stations to the service of WQXR, and assumed 


the non-existent station at Santa Clara to operate with I 
KW radiation toward WQXR with an efficiency of 225 
mv/m for 1 KW. In connection with the three Mexican 
stations, which were used in his computation, he was not 
familiar with the antenna characteristics thereof, (T. 302, 
303, 304) which testimony was objected to by counsel for 
the applicant in view of the fact that similar testimony by 
Head regarding stations in Central America had been re- 
jected. (T. 304, 305) As stated by counsel for the applicant, 
the fact that the rule makes provision for the assumption 
does not make it any more valid. Assumptions for Central 
American stations should be just as valid as assumptions 
for Mexican and Cuban stations. (T. 307, 308) Ritch testi- 
fied that based on the non-existent station at Santa Clara, 
Cuba, provided for under NARBA, WQXR has a present 
interference-free limit of ground wave service to its .675 
mv/m contour. (T. 310, 311, 312, WOXR Ex. 4, Page 1) 
With the addition of the proposed station’s signal of .402, 
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based on the RSS method of computing interference, the 
limitation to WQXK would increase from .675 mv/m con- 
tour to the .786 mv/m contour. Objection to testimony 
with reference to non-existent Cuban station was overruled 

by the Examiner. (T. 310, 311, 312, 313) Counsel 
527 for the applicant objected to any testimony regard- 

ing the interference from the non-existent Cuban 
station, provided for under NARBA in a treaty which 
has not been ratified by the United States. (T. 266, 319) 
Ritch in his caleulations used a 171.5 electrical antenna 
height for WQXR, (T. 314, 315) however, he was unable 
to describe the WQXR ground system. (T. 316) Ritch 
testified that with WQXR operating at its present power 
of 10 KW, the population between the 0.675 mv/m contour 
and the 0.786 mv/m contour constituted an area of 354 
square miles with a population of 84,756 people, based on 
the 1950 Census. (T. 318, 319, WQXR Ex. 4, Page 2) 
Operating with 50 KW, WQXR would have an area of 524 
square miles which would be affected, under Ritch’s caleu- 
lations, involving 78,618 people, based on the 1950 Census. 
(T. 319, 320, WQXR Ex. 3, Page 3) Ritch was unable to 
furnish the information regarding the total population 
served by WQXR and the relationship thereto with the 
population falling within the alleged interference area. (T. 
332, 333) Based on Ritch’s testimony, the only limitation 
to WQXR from the proposed operation is at a bearing of 
67.6 degrees from Paducah, and no consideration was 
given to the decreasing field north of this radial, and had 
he taken into consideration the proposed pattern of the 
applicant and made allowance for the reduced field north 
of WQXR he would have achieved a different result. (T. 
321, 322, 323) He testified that the variation between 
various radials would be as much as 46 percent. (T. 327) 


16. Services available to the alleged interference area 
of WQXK as computed by respondent shows that (WQXR 
Ex. 4, Page 2) this area is completely served by 5 Class I 
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stations in New York,—_WRCA, WOR, WABC, WCBS and 
WNEW. In addition, there are 20 other stations which 
provide primary service to portions of the alleged inter- 
ference area. With respect to WQXR 50 KW operation, in 
the alleged interference area, three Class I stations cover 
the entire area,—WRCA, WOR and WCBS, with WABC 
serving 95% of the area, and WNEW something less than 
75%. In addition, 20 other stations provide primary serv- 

ice to portions of the area. (T. 377, 378, 381, 382, 
528 WQXR Ex. 4, Page 3) The question was raised as 

to the admissibility of evidence regarding the serv- 
ices in the alleged interference areas as not being within 
the issues, and the Examiner admitted the evidence, how- 
ever, subject to argument and motion to strike in the 
proposed findings. (T. 380, 381) 


17. The North American Regional Broadcast Agree- 
ment, signed by the signatory parties on November 15, 
1950, which has been submitted for ratification, but has 


not been ratified, which speaks of a Cuban station being 
allocated to operate on 1560 ke, also provides in Par. (c) 
under Appendix B entitled ‘‘Protection Rules for Co- 
Channel Broadcast Stations’’ as follows: Under the head- 
ing ‘‘Separate Determination of Interference’’; ‘‘In the 
case of daytime ground wave interference to all classes of 
broadcasting stations, and in the case of nighttime sky 
wave interference to Class I stations, the permissible inter- 
ference specified applies separately to each interfering 
signal, and the presence of interference from existing 
broadcasting stations in excess of the amount specified 
will not reduce the requirements for a limitation of inter- 
ference from proposed assignments in other countries.’ 
(T. 278, 279) 


II. Coxcivusions 


1. The applicant herein will render primary service 
during daytime hours to 100,283 people in the Paducah 
area, and during nighttime hours to 49,319 people. Within 
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the interference-free contour at night the station will ren- 
der service to a ‘“‘white area’’ comprising a population of 
from 6,093 people to 9,911 people who do not now receive 
primary service from any broadcast station. In addition, 
6,194 people in the proposed nighttime service area will, 
for the first time, receive a choice of service, as only one 
of the existing Paducah stations provides a service in this 
particular area. The only primary service available in the 
remaining portion of the area to be served is from the 
local stations WKYB and WPAD, with WSM, a station 
120 miles away in Nashville, Tennessee, providing a third 
service to a limited portion of the area. Only one station 
now serves the entire area proposed to be served by the 

applicant during daytime hours, and this is WMOK 
529 in Metropolis Illinois. The applicant will also serve 

a small area during daytime hours that is not now 
presently served by either of the local stations. 


2. The record shows that the applicant will protect the 
0.5 mv/m 50% sky wave contour of WQXR and other 
stations on the channel, and therefore will not cause inter- 
ference to any existing station. 


3. The applicant is not strictly in compliance with Rule 
3.28(c) in that it slightly exceeds the 10% requirement of 
this rule, in that the population between the normally 
protected contour and the interference-free contour repre- 
sents 17.1% of the total population which would normally 
be served. However, it does comply with the exception to 
the rule, namely, that 25% of the area to be served will 
receive its first primary nighttime service. Even if, how- 
ever, the evidence of the respondent challenging the 
measurements taken by the applicant and conclusions 
reached therefrom, is considered, in view of the fact that 
at least 6,093, and certainly more, people wil receive their 
first nighttime primary service from the proposed station, 
and the fact that an additional 6,194 people will receive 
their second primary service, the public interest warrants 
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a waiver of Rule 3.28(c), and requires a grant of the above- 
entitled application. 


Ill. Brrr ry Support or Frxvincs anp ConcLusions 


The three principal questions raised in this proceeding 
involve 1) the field intensity measurements taken by both 
parties and the consequent results as they affect the appli- 
cation of Section 3.28(c) of the Commission’s Rules and 
Regulations; 2) what constitutes primary service and the 
availability thereof to the area proposed to be served; 3) 
what constitutes objectionable interference, particularly 

where Class I stations are concerned. 


530 A. Field Intensity Measurements Taken by Both 

Parties and the Consequent Results as They Affect 
the Application of Section 3.28(c) of the Commission’s 
Rules and Regulations 


The measurements taken by Charles Jones for the appli- 
cant were subject to objection and were objected to by 


Commission counsel on the grounds that Charles Jones had 
never before taken field intensity measurements. There is 
no requirement in the Rules or elsewhere that a person 
making field intensity measurements must have done so 
before, nor was it shown that the taking of field intensity 
measurements is so complicated that it requires a person 
with ability and experience exceeding that of Charles 
Jones. The evidence is clear that Charles Jones in taking 
the measurements followed the Commission’s Standards 
and requirements in connection therewith and that he fol- 
lowed the RCA instruction book accompanying the field 
intensity meter. None of the objections taken were 
grounded upon any violation of the requirements of the 
Standards or of the RCA instruction book. Counsel for 
the respondent objected to the admission of the measure- 
ments on the grounds that Charles Jones was not com- 
petent to determine, based on use of the meter, whether 
the measurements taken should be rejected because of 
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electrical obstructions not otherwise observed. The record 
shows, however, that Charles Jones reported every one 
of the measurements which he took and correctly reported 
the readings which he found. It is curious that Carl Jones 
(presumably well qualified) who took the measurements 
for the respondent, did likewise, except for measurements 
taken prior to 8:00 AM. Mr. Ritch, consulting engineer 
for the respondent, summarized his objections to Charles 
Jones’ measurements in substantially the following terms: 
1) that Charles Jones used the technique of orienting the 
meter to read the field by means of a compass, however, it 
is clear from the record that the compass was used only to 
assist in establishing the direction of the station measured, 
and any other conclusion is ridiculous in light of the 
record. 2) that Charles Jones failed to rotate the meter 
from the maximum to the minimum to give an indication as 
to whether the site was otherwise electrically unobstructed, 

however, Jones testified in detail regarding this 
531 matter and further, as the record shows, except for 

close-in measurements, this practice is unnecessary 
in fields of approximately 0.5 mv/m, and without its use the 
error would not be more than one-thousandth of one per- 
cent, as stated by Mr. Head, and Mr. Ritch agreed that the 
error would be less than one percent. It was also shown 
in the record that the close-in measurements of Mr. Charles 
Jones and Mr. Carl Jones were in close agreement, and 
that the only area in which the measurements showed any 
degree of variance was in the 0.5 mv/m field of WSM, 
namely, in the area of Paducah, which is the critical area 
in this proceeding, consequently, this objection cannot be 
considered material. 3) Mr. Ritch also objected to the 
method used by Charles Jones in spacing predetermined 
measurement locations on a map in a hotel room before he 
inspected visually any of the points. This argument is 
similarly makeweight, for the record is clear that Charles 
Jones did not select the precise points shown on the map, 
but visually selected the site at each location before taking 
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the measurements. In addition to the foregoing, Mr. Head, 
whose opinion as an expert was not questioned, stated that 
he had no quarrel to find with the methods used by Charles 
Jones and that he found the measurements of Charles 
Jones and Carl Jones in reasonably good agreement, and 
that the differences which did exist could be caused by the 
fact that measurements were taken at different times of 
the year, and innumerable other factors. Curiously, Carl 
Jones did not attempt to spot check any of the measure- 
ments taken by Charles Jones. Under the circumstances, 
the measurements of Charles Jones must be given at least 
equal consideration to those of Carl Jones. 

We now come to the applicability of these measurements 
as they affect the limits imposed by Rule 3.28(c).2 Based 
on the Charles Jones measurements, it was calculated that 

46.7% of the area to be served at night by the pro- 
532 posed station would fall outside of the service con- 

tours of the two Paducah stations and the 0.5 mv/m 
contour of WSM, the only other station placing a signal of 
this intensity in or near the area at night. Carl Jones, 
using his measurements, found this area to be 16.75 per- 
cent. Still another engineer for WQXR, Mr. Ritch, also 
using the Carl Jones measurements, came up with still 
another figure, 12.9 percent, which he stated was in close 
agreement with the analysis of Carl Jones (a variance of 
almost 4 percent). Mr. Head, consulting engineer for the 
applicant, based on the measurements of Carl Jones, found 
this area to be 29.9 percent. The magic figure, as provided 
by Rule 3.28(c), is 25 percent. The Rule provides that if 
more than 10 percent (in this case only 17.1 percent) of the 
population to be served between the normally protected 
contour (in this case 2.5 mv/m) and the interference-free 
contour (in this case 7.15 mv/m) will not receive service, 
then an applicant will not be in compliance with the Com- 
mission’s Rules, unless 25 percent or more of the proposed 


1 The legality of this Rule was challenged in Motion to Fnlarge or Change 
the Issues filed by applicant in this proceeding on March 7, 1955, and is 
hereby renewed. 
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interference-free service area does not receive service from 
any existing station. With this variety of expert opinion 
to choose from, it is difficult to state with exactitude the 
precise percentage of the area which will not be served by 
& primary service at night. Certainly this area will be 
somewhere between 12.9 percent and 46.7 percent of the 
total area of the station to be served at night. If the matter 
were not so serious for the applicant, it might be ludicrous 
to conclude in the face of this evidence that the application 
could not be granted as violative of Rule 3.28(c). For- 
tunately, however, the Commission saw fit in this case to 
provide in its issue number 3 as follows: 


“To determine whether the operation proposed by 
EK. Weaks McKinney-Smith would be in compliance 
with the provisions of Section 3.28(c) of the Com- 
mission’s Rules, and, if not, whether circumstances 
exist which, as determined by the Commission in the 

public interest, warrants a waiver of said rule.’’ 


033 It is submitted that whatever percentage figure is 

adopted by the Examiner or the Commission, cir- 
cumstances are such that a waiver’ of the rule would be in 
the public interest, as will be more fully shown below. 


2The Commission has waived the requirements of Section 3.28(c) on 
several occasions recently (Dorsey Eugene Newman, 12 RE 210) and has 
granted applications upon such waiver. Minnesota Valley Broadcasting Co. 
(KTOE), 11 BR 1080; Latrobe Broadcasters, 12 RE 296, 301; Head of the 
Lakes Broadcasting Co., FCC 54-1070; The Shore Broadcasting Co. 12 RR 421. 
The ‘10% Bule’’ was adopted August 4, 1954 and the application herein was 
filed approximately four months prior thereto. In the Shore Broadcasting Co. 
case, supra, the proposed operation ‘‘represents a daytime gain in primary 
service to a population of 16,524 persons and an area of 310 square miles. 
The nighttime gain amounts to 731 persons in an area of 6.6 square miles. 
***All of the primary service area gained daytime is served by six stations 
(WGMS, WCAO, WMAL, WCBM, WBAL, and WTOP). °***Within this area 
there is service afforded by a minimum of 9 and a maximum of 19 other 
stations,’” (Id., at 423-24). No ‘‘white area’’ was involved. In Akron 
Broadcasting Corp., FCC 55-785 (Docket 10851), the Commission held an 
application will not be dismissed for apparent failure to meet the ‘10% 
rule’’, but that the determination of whether Section 3.28(c) should be waived 
and whether the application should be granted can be made upon the facts 


and pleadings of record. 





104 


B. What Constitutes Primary Service and the Availability 
Thereof to the Area Proposed to be Served 


Paducah has two local stations, WKYB and WPAD, 
which stations do not render service at night to parts of 
the proposed interference-free area, comprising 10,132 
people. Deducting the area which is served by WSM, based 
on the Charles Jones measurements, 9,911 people will re- 
ceive their first primary nighttime service. This area 
includes the city of Metropolis with a population of 6,093. 
In addition, 6,194 people in the proposed service area are 
able to receive only one of the existing Paducah stations 
and will receive a second service for the first time under 
the proposed operation. Even using the measurements of 
Carl Jones, based on his own computations, 7,505 people 
will receive their first primary nighttime service. Using 
the Carl Jones measurements and the evaluation thereof 
by Mr. Head, a larger number (the record is not clear on 
this point) than 7,505 people will receive their first night- 

time service. Using the Ritch evaluation of the Carl 
534 Jones measurements at least 6,093 people, (here 

again the record is not clear on this point) which is 
the population of Metropolis, will receive a first primary 
nighttime service. Evidence was introduced to show the 
0.1 and 0.25 mv/m contours of not only Station WSM, 
Nashville, Tennessee, but also KMOK, St. Louis, Missouri, 
and WHAS, Louisville, Kentucky. The Commission’s 
Standards indicate that under certain circumstances a sig- 
nal of this intensity may constitute primary service, how- 
ever, the Standards also note that service of this nature is 
subject to rapid fading and other factors, and the Com- 
mission has stated on innumerable occasions that the limit 
of primary nighttime service is to the 0.5 mv/m contour. 
(See Silver City Broadcasting Corporation 5 RR 819-822; 
Allen T. Simmons 3 BR 1029-1034; Courier-Journal and 
Louisville Times Company 5 RR 348-375, where the Com- 
mission said: ‘‘Hence, according to the Commission’s 
Standards, the primary service area of a Class IA station 
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at night is based upon its 0.5 mv/m’’. Also see Footnote 21 
of Commission’s brief on appeal of Metropolitan Tele- 
vision Company v. F.C.C. 12 RR 2001 where the Commis- 
sion stated: ‘‘While under optimum conditions the 
outermost limit of primary service may be the .1 mv/m 
contour .. ., it is the .56 mv/m contour which is properly 
spoken of as delimiting the primary service area for rural 
areas and towns up to 2,500 population.’’) In any event, 
the people of Paducah are entitled to something more than 
an unreliable signal from three stations in Louisville, 
Nashville, and St. Louis, 125 to 175 miles away. During 
the daytime, only one station, WMOK, Metropolis, serves 
the entire area proposed to be served by the applicant. The 
proposed operation will provide service during daytime 
hours to a small area which does not now receive service 
from either of the local Paducah stations. 


535 C. What Constitutes Objectionable Interference, 
Particularly Where Class I Stations are Concerned. 


The record is conclusive that the applicant has given pro- 
tection to all co-channel stations as required by the 
Standards. It was demonstrated that the 10% sky wave 
signal having a value of 0.025 mv/m of the proposed station 
protects the 0.5 50% sky wave contour of WQXR. (Section 
81.3(2)(b) Standards of Good Engineering Practice). 
Station WQXR is unlike most Class I stations, in that its 
0.5 mv/m ground wave contour is not completely enclosed 
by its sky wave contour, in fact, to a more substantial 
degree than any Class I station known to the applicant’s 
consulting engineer. The same protection was given to the 
ground wave of WQXR as was given to the sky wave. WQKR 
contends that a greater degree of protection should be given 
to the ground wave, for in considering the interference to 
the ground wave the method of calculating interference is 
based on the RSS method. In other words, WQXE sug- 
gests that the applicant should use two methods of com- 
puting protection to WQXR, one for sky wave and one for 
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ground wave. The applicant’s engineer stated that there 
was no requirement in the Commission’s Engineering 
Standards or Rules and Regulations which require such 
treatment and that to require two different methods of 
computing interference flies in the face of reason. The 
Commission has granted applications on Class I channels 
where the net result would be to increase the interference 
to existing Class I stations using the RSS method, however, 
in each case complete protection was given to the 0.5 mv/m 

50% sky way contour.*® Consequently, it is the position 
536 of the applicant that complete protection is given to 

WQXR as required in the Standards and based on 
past Commission practice. If the respondent disagrees 
with the Commission’s Rules in this respect, it should 
petition for rule-making proceedings. 

Even assuming, however, that the position of WQXR is 
correct, it bases its position on a non-existent Cuban 
station which is provided for under NARBA, as signed in 
1950, but not yet ratified by the signatory countries. If this 
station is ever to operate, and if the RSS method is the 
applicable method for computing interference to WQXF, 
then the RSS interference to WQXRK will be increased from 
the .675 mv/m contour (limitation of the non-existent 
Cuban station) to the .786 mv/m contour, which inter- 
ference is so minuscule that it is difficult to show it on a 
map. In fact, it is doubtful that the people living within 
this area would be able to detect the difference in the order 
of interference, if any. It is recognized that Rule 3.28(b) 
and footnote 9(a) thereof states that the provisions of the 
unsigned NARBA agreement will be honored in consider- 


3See cases cited in Proposed Findings, particularly Fort Industry Co. 
(WJIBE, Detroit) 7 RR 178, 179, 180, where the Commission stated: ‘‘. . . The 
proposed 0.025 mv/m 10% sky wave contour of the proposed operation of 
station WJBK would not overlap the calculated 0.5 mv/m 50% secondary 
service contours of either Stations WTOP or KSTP anywhere within the 
borders of the United States and, hence, no objectionable interference to 
either of these stations would be expected to result from the proposed 
operation of Station WJBK.’’ 
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ing interference problems to foreign stations, however, the 
proposal here constitutes no violation of NARBA, either 
present or proposed, and if one provision of the unsigned 
NARBA is to be honored, so should the provision with 
reference to ‘‘Protection Rules for Co-Channel Broadcast- 
ing Stations’’ which states that the RSS method will not 
be used, but that the permissible interference specified 
applies separately to each interfering signal, which, if 
applied herein, would mean that the interfering signal of 
the non-existent Cuban station would not be increased from 
the .675 mv/m contour of WQXR by addition of the 0.402 
signal of the applicant herein. It seems inconceivable that 
the Commission, in fairness and justice, would impose one 
portion of a treaty, which may never be fulfilled, and refuse 
to apply another portion. 

Regardless of the conclusions reached by the Examiner 
or the Commission with respect to the foregoing, however, 
Mr. Ritch testified regarding the alleged interference to 
WQXE to the effect that his computations were made on 
the one bearing from Paducah to WQXR, and that no con- 

sideration was given to the decreasing field north of 
537 ‘this radial and that the variation between the many 

radials would be as much as 46 percent. Conse- 
quently, the record is incomplete and makes it impossible, 
even on the basis of the WQXRK allegations, to determine 
the extent of the interference to WQXR. Finally, assuming 
the correctness of WQXR’s position, there are only ap- 
proximately 80,000 people involved, which is relatively 
small, considering the entire New York metropolitan area 
served by WQXR. Also, the alleged interference area re- 
eeives service from a number of Class I stations in New 
York City, as well as other services.‘ In the light of this, 
and the very speculative nature of the WQXR interference 
allegations, the Commission cannot in the public interest 
continue to deprive from 6,093 people to 10,132 people in 


+See Supplemental Brief attached hereto on subject of admissibility of 
evidence under the issues as phrased by the Commission. 
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the Paducah area of their first broadcast service. Certainly, 
these people are not to be longer considered as second class 
citizens. In addition, 6,194 people will, for the first time, 
have a choice of a second service from the proposed opera- 
tion. The Commission’s concern to provide service to 
‘‘white areas’’ and provide a nationwide broadcast service 
to all of the United States, not just New York, demands, in 
the light of this record, that the Commission grant the 
application of E. Weaks McKinney-Smith. In fact, by law, 
Section 307(b) of the Act, the duty is imposed upon the 
Commission to provide a ‘‘fair, efficient, and equitable 
distribution of radio service to each of the same’’. 


RENEWAL OF OBJECTIONS 


Objections and exceptions were taken to Examiner’s rul- 
ings as to the admissibility and acceptance of certain 
evidence. These are noted in the Findings, and are hereby 

renewed and carried forward. Objection taken 
538 by respondent, on which Examiner requested dis- 
cussion, is covered in attached Supplemental Brief. 


Respectfully submitted, 

By: 

E. Weaxs McKinney-Smiti 
Mruter & SCHROEDER. 


His Attorneys 
Artuur H. ScHROEDER 


218 Munsey Building 
Washington 4, D.C. 
October 10, 1955 
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Hazel Ray Smith hereby certifies that she has this 10th 
day of October, 1955 sent by regular United States mail, 
postage prepaid, a copy of the foregoing PROPOSED 
FINDINGS AND CONCLUSIONS AND SUPPORTING 
BRIEF to the following: 


Lovucss, Zus, Youne & Jansky, Esqs., 
300 American Building, 
1317 F Street, N. W. 
Washington 4, D.C. 


JEROME Boros, Esq. 
Broadcast Bureau, 
Federal Communications Commission, 
Washington 25, D.C. 

Haze, Ray SmitH 
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Supplemental Brief on Subject of Admissibility of Certain Evidence 
under the Issues as Phrased by the Commission. 

The evidence as to the primary services available in 
WQXR’s service area in which alleged interference is re- 
ceived from the operation proposed by E. Weaks Mc- 
Kinney-Smith is admissible under Issue 1. That issue 
contemplates evidence upon which findings and conclusions 
may be made as to the area which may receive interference 
from the proposed operation and the availability of other 
primary services thereto. 


Issue No. 1 reads: ‘To determine the areas and popula- 
tions which may be expected to gain or lose primary service 
from the operation of the stations as proposed, and the 
availability of other primary service to such areas and 
populations.’’? When the instant matter was designated 
for hearing there was pending, and also designated for 
comparative consideration, the mutually exclusive applica- 
tion of WAGC to change facilities. The contention that 
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Issue No. 1 has reference only to areas and populations 
which would gain or lose service because of the changed 
facilities of WAGC is illogical in light of the language of 
the issue. The issue speaks in terms of stations, plural. 
If the Commission desired evidence only on the question of 
the effect of WAGC’s proposed operation on its present 
service area, the issue would have been limited specifically 
to that application. 

The instant application of E. Weaks McKinney-Smith is 
for a new station, a new operation; the applicant presently 
renders no service. The only ‘‘areas and populations 
which may be expected to .. . lose primary service’’ from 
his proposal would be in an interference situation. Evi- 
dence as to ‘‘the availability of other primary service to 
such (interference) areas and populations’’ must neces- 
sarily be admissible under this issue. 

The foregoing is the only logical and reasonable inter- 
pretation of the language of the issue. The correctness 
of this interpretation is shown by the past practice of the 
Commission. 

In cases where a single application for a new station has 
been designated for hearing, an issue similar to Issue No. 1 
in this proceeding has been included. For example, in 
Wallace Simpson, 19 Federal Register (Aug. 17, 1955), the 
Commission designated the application for hearing be- 
cause, inter alia, of the possibility of interference to an 
existing station. In designating the application the Com- 
mission specified as issue No. 1 the same issue specified 
as No. 1 herein. There was there no question of an exist- 
ing station seeking to change its facilities. (See also, Cape 
Fear Broadcasting Co., 19 Fed. Reg. 5454, Aug. 26, 1955). 
The argument, then, that Issue No. 1 in the instant pro- 
ceeding was specified only because it originally included 
the WAGC application for change of facilities, is clearly 
without foundation. 

One other aspect of the language used in the instant 
issues and the past practice of the Commission must be 
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considered. In the instant proceeding the issue directed 
specifically to the question of interference to WQXR, 
Issue No. 2, does not have the language ‘‘and the avail- 
ability of other primary service to such areas and popu- 
lations’’ which might lose service from WQXR because 
of interference from E. Weaks McKinney-Smith. How- 
ever, it is well established that the Commission considers, 
in any interference situation, not only the amount of inter- 
ference which may be caused but the question of whether 
or not there are other services available to the population 
living in the interference area. 
540 The instant proceeding is one of co-channel inter- 
ference, if any there be. In the interference area 
there would not be the supplanting of one service by 
another, but rather the possibility of loss of service by 
the existing service. In such a situation there could be 
created a ‘‘white area’’ unless there are other services 
available therein. For that reason the question of avail- 
ability of other primary services must necessarily be 
considered. 

The language, ‘‘and the availability of other primary 
service to such areas and populations’’, is generally found 
in the language of the issue directed to an interference 
possibility; and it is sometimes repeated in such issue, 
although used in an issue similar to the instant Issue No. 1. 
However, the absence of the language in the instant Issue 
No. 2 does not imply that the question cannot be considered. 
Rather, as shown above, it must be considered and the 
language of Issue No. 1 encompasses it. It is submitted 
that the reason that the language is not found in Issue No. 
2 is because it is not necessary therein; it would be re- 
dundant. 

In any event, since the question must be considered, and 
since there is language in Issue No. 1 under which evidence 
is admissible concerning the availability of other primary 
services in WQXR’s primary service area, alleged to 
receive interference by E. Weaks McKinney-Smith’s pro- 
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posed operation, if it is felt that the language should also 
be included in Issue No. 2, the Commission can add such 
language and conform the issues to the proof. North Shore 
Broadcasting, 8 RR 671. 


541 
Initial Decision of Hearing Examiner Herbert Sharfman 
Preliminary Statement 


1. This proceeding deals now only with the application 
for construction permit of E. Weaks McKinney-Smith for 
a new standard broadcast station in Paducah, Kentucky 
to operate unlimited time on 1560 ke with a power of 1 kw, 
employing a directional antenna. On February 10, 1955, 
the Commission designated the application for hearing in a 
consolidated proceeding with the then mutually exclusive, 
but now dismissed, application (Docket No. 11272, File No. 
BP-9106) of Gordon W. Gambill, Hubert M. Martin, Hum- 
phrey B. Heywood and R. T. Russell, d/b as Tennessee 
Valley Broadcasting Company, to change the facilities of 
Station WAGC from 1450 ke at Chattanooga, Tennessee 
to 1560 ke at Fort Oglethorpe, Georgia. Interstate Broad- 
casting Company, Inc., licensee of Station WQXR, New 
York City, was made a party to the proceeding. 

2. The issues in this proceeding as originally contained 
in the designation order were amended by Commission 
order of July 20, 1955 so as to delete issues 4 and 5 and 
modify issue 3. The issues as finally drawn are: 


542 1. To determine the areas and populations 

which may be expected to gain or lose primary 
service from the operation of the station® as proposed, 
and the availability of other primary service to such 
areas and populations. 


2. To determine whether the subject proposed 
operations would involve objectionable interference 
with the existing or the authorized (File No. BP-4506) 


* As noted in Par. 1, above, however, there is now only one applicant. 
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operation of Station WQXR, New York City, N. Y., or 
with any other existing standard broadcast station, 
and, if so, the nature and extent of such interference. 


3. To determine whether the operation proposed by 
E. Weaks McKinney-Smith would be in compliance 
with the provisions of Section 3.28(c) of the Com- 
mission’s Rules, and, if not, whether circumstances 
exist which, as determined by the Commission in the 
public interest, warrant a waiver of said rule. 


3. Prehearing conferences were held on June 7 and July 
1, 1955. The hearing began on July 28 and the record was 
closed on September 7, 1955. The Hearing Examiner 
directed the parties, including the Broadcast Bureau, to 
file proposed findings of fact and conclusions, and all com- 
plied with this direction. 

Finding of Fact 


4, The city of Paducah, Kentucky had a 1950 population 
of 32,828. It is not part of any urbanized area as defined 
by the Bureau of the Census. There are two standard 
broadcast stations licensed in Paducah: Station WKYB 
(570 ke, 1 kw-D/O, 5 kw-N, DA-2, U); and Station WPAD 
(1450 ke, 250 w, U). 


5. As stated previously, the McKinney-Smith proposal 
contemplates unlimited operation. The directional radia- 
tion pattern proposed will be the same for both day and 
night operation. 


6. The areas the applicant proposes to serve were pre- 
dicted from considerations of the calculated horizontal 
plane radiation pattern, and soil conductivities of 4 and 8 
millimhos/meter as shown for the area by Figure M-3 of 
the Commission’s Standards of Good Engineering Prac- 
tice. Where a discontinuity was encountered in the soil 
conductivity, signal attenuation was computed by use of 

the equivalent distance method. During daytime 
543 hours the proposed station would not receive inter- 
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ference within its 0.5 mv/m normally protected contour. 
At night, however, cochannel interference would limit the 
service area to the 7.15 mv/m contour. The areas and 
populations served within the several contours are as 
follows :* 


Contour (mv/m) Area (sq. mi.) Population 


25. 42.1 34,398 
7.15 174. 49,319 
2.5 (normally protected nighttime) 432. 59,441 
2. 538. 63,147 
0.5 1,780. 100,283 


The population between the 2.5 mv/m normally protected 
nighttime contour and the proposed 7.15 mv/m interfer- 
ence-free contour is 10,122, or 17.1% of the total population 
within the interference-free contour. 


7. Station WMOK, Metropolis, Illinois (920 ke, 1 kw, 
Day), located some 8 miles to the northwest of Paducah, is 
the only station providing a signal of 0.5 mv/m or greater 
to the entire area which would receive daytime service from 
the proposed operation. Stations WKYB and WPAD, the 
two present Paducah standard broadcast stations, serve 
between 75 and 100% of the proposed daytime service area. 
Five other stations render service to 50-75% of the area, 
and 18 other stations serve up to 50% of the area. Varying 
portions of the proposed daytime service area receive a 
0.5 mv/m or greater primary service from a minimum of 
five and a maximum of approximately eleven other 
stations. Stations WKYB, WPAD, and WMOK all pro- 
vide daytime signals of 2 mv/m or greater to Paducah. 
Stations WGGH, Marion, Illinois, and WCBL, Benton, 
Kentucky, also provide at least a 2 mv/m signal to Padu- 


1The populations are based on the 1950 U. S. Census. Where a contour 
cat a minor civil division, population was proportioned by area on the as- 
sumption of a uniform distribution of population. Populations of those cities 
of 2500 or more persons which would receive a signal of less than 2 mv/m 
were not counted. 
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cah. Station WKTM, Mayfield, Kentucky, provides a 2 
mv/m signal to a portion of Paducah. 


8. As previously indicated, the nighttime interference- 
free area of the proposed station is limited to the 7.15 
mv/m contour. A small portion of the city of Paducah 
near an island in the Ohio River known as Cuba Towhead 
would not receive an interference-free nighttime service 
from the operation. This area, located in the southeast 
corner of the city, contains 34 houses, and based on the 
average number of persons per occupied dwelling (3.1), 
105 persons or 0.3 of 1% of the population of Paduv- 

cah. 


544 9. At night, service available from other stations 

to the area within the proposed 7.15 mv/m contour is 
greatly curtailed. Stations WKYB and WPAD both pro- 
vide Paducah with primary service at night, and re- 
spectively serve 47% and approximately 26% of the area. 
Metropolis, Illinois, a city of 6,093 persons (1950 U. S. 


Census) would receive a first nighttime primary service 
from the proposed operation. A portion of the rural area 
which the applicant would serve at night has available a 
signal of 0.5 mv/m or greater from Station WSM, Nash- 
ville, Tennesse; the extent of such service from WSM is in 
dispute, and will be considered below. 


10. Measurements Taken to Establish the 0.5 mv/m Con- 
tour of Station WSM, Nashville, Tennessee. Because of the 
question of the applicant’s compliance with Rule 3.28(c) 
(Issue 3, above), separate measurements were taken by 
applicant and respondent WQXR to determine the location 
of the WSM 0.5 mv/m contour. 


11. Station WSM is a Class I-A station, licensed to 
operate unlimited time on 650 ke with a power of 50 kw. 
The WSM transmitter is located about 125 miles southeast 
of Paducah. On the basis of the ground conductivity shown 
by Figure M-3 of the Standards, the entire area within the 
nighttime interference-free contour of the proposed opera- 
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tion would fall within the nighttime interference-free con- 
tour of WSM. As noted above, however, evidence of field 
intensity measurements was submitted by both applicant 
and WQXR purporting to show more accurately the loca- 
tion of WSM’s 0.5 mv/m contour. 


12. Charles Jones, of Paris, Tennessee, who made the 
measurements on behalf of applicant, has been a radio 
engineer since 1942 and holds a first-class radiotelephone 
license. He began his work at a radio station in Hopkins- 
ville, Kentucky, and continued in broadcast work until 
about 1952, when he ‘‘began to devote full time to com- 
munications work, two-way radio, sales, service, planning, 
and installation of that type of equipment,’’ for ‘‘practi- 
cally all the users of radio equipment in the 30 to 50 mega- 
cycle band and 152 to 162 megacycle band, which includes 
municipality, police and various city uses of two-way 
radio, industrial users, as well as county law-enforcing 
agencies, et cetera—the whole spread of users there’’ (Tr. 
9-10). In his work he uses test equipment daily, but had 
never before taken measurements of the kind introduced in 
this proceeding, nor previously used the RCA Type WX- 
2A field intensity meter employed in these measurements. 
As instructions in the method of taking measurements 
Charles Jones had available a letter of October 20, 1954, 
from applicant’s Washington consulting engineer, along 
with the instruction book accompanying the field intensity 
meter supplied by the Washington engineer, with whom he 
also had several telephone conversations. When he re- 
ceived the instrument, instruction manual and letter, he 
‘‘proceeded to take it home with me and play with it for 

about half a night to get familiar with the use of 
545 the instrument’’ (Tr. 27-28).? 


2 Charles Jones testified that he paid no attention to a sentence in the letter 
of instructions which reads: 
“¢It may be, of course, that the measurements will show that WSM 
renders primary service to the entire area, in which case the measure- 
ments will not be helpful in refuting the WAGC allegation.”’ 
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13. Applicant’s engineer’s measurements of the WSM 
signal were made from October 24 to November 1, 1954, 
along a radial extending through Paducah. Before go- 
ing into the field he had worked out the probable measur- 
ing points on a map, and ‘‘then went to the area and 
selected the spot at which to make the measurement. . . 
(Tr. 157). He tried to select points close to a road, and set 
up the meter some distance away from any obstruction and 
metal objects, wire fences or overhead lines. Measurements 
in Paducah were made on the river levee and away from 
dwellings or lines. Other measurements were made when- 
ever possible in an open field or one of the city parks. He 
took no measurements within the city itself, as he was un- 
able to locate a spot sufficiently clear of overhead wires and 
similar possible disrupting influences, from which he had 
been instructed to stay away. In securing his measure- 
ments, however, he was ‘‘merely taking the reading of the 
meter, and that is all I was interested in”? (Tr. 36). Al- 
though a standard check at a measuring location involves 
a determination of the ratio of maximum to minimum re- 
ceived field intensity for the purpose of ascertaining 
whether the receiving location is under the influence of 
extraneous fields; and a further check on the value of a 
measuring point entails consideration of loop direction in 
relation to the direction of the station, he made no such 
checks. 


14. As analyzed by his consulting engineer, applicant’s 
measurements, taken as above, described, purported to 
establish the 0.5 mv/m contour of WSM at a distance of 
about 120 miles in the direction of Paducah; and he con- 
cluded that 1) the contour embraced 2.75% of the proposed 
nighttime service area; 2) 81.2 square miles or 46.7% of 
the area, and 9,911 persons or 19.9% of the population 
within the proposed 7.15 mv/m contour would receive a 
primary service for the first time; and 3) 6,194 persons in 
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an area of 49 square miles would receive a second night- 
time primary service from the proposed new station. 


546 15. WQXR’s field intensity measurements on 

WSM’s signals were taken by Carl Jones on Febru- 
ary 4 and 5, 1955. Carl Jones is an experienced consulting 
engineer whose qualifications to make field intensity 
measurements were conceded by all parties; he had previ- 
ously testified as an expert in Commission proceedings. His 
measurements were made with an RCA Type WX-2A field 
intensity meter similar to that used by Charles Jones. In 
selecting measuring sites, where an initial inspection re- 
vealed that a point was not free from visual obstructions 
which might influence measurements, Carl Jones rejected 
the point. At each measuring location maximum-minimum 
readings of the meter were noted to determine the presence 
of extraneous fields, and at every point the meter was re- 
calibrated. In the Paducah area the meter indications were 
carefully observed to determine whether there were any 


fluctuations indicative of the presence of skywave signal. 


16. WQXR’s field intensity measurements were taken 
along 1) a radial through Paducah (N 307° E), and 2) 
two stub radials a few degrees north of the main radial and 
in the Paducah area. From the measurements the 0.5 mv/m 
contour of WSM was determined at a distance of 135 miles 
from the WSM transmitter on the main radial; and at 134 
and 129 miles, on stub radials B and C, respectively. On 
this basis, according to WQXR’s consulting engineer, the 
0.5 mv/m contour of WSM includes 87.1% of the proposed 
Paducah nighttime service area, with the remainder of the 
area, 12.9%, having no primary service available at night 
other than as would be provided by the new station.* 


3Carl Jones calculated, on the basis of his own measurements, that 
16.75% of the area to be served by the applicant’s proposed station would 
lie outside the WSM 0.5 mv/m contour. When queried about the difference 
between his 12.9% and Carl Jones’ 16.75% of white area, WQXB’s consulting 
engineer stated that he would say that Carl Jones was wrong and that the 
variance was so small that each was in good agreement. 
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17. The WQXE measurements were analyzed by the 
applicant’s engineering consultant (who testified that it 
was impossible to draw a smooth curve, and that it was 
necessary to strike averages), and he concluded that the 
area north of the WSM 0.5 mv/m contour and inside the 
proposed 7.15 mv/m contour aggregated 52 square miles, 
with a population of 3,855 not counting the 6,093 population 
of Metropolis. The 52 square miles represents 29.9% of 
the area within the proposed 7.15 mv/m contour. Com- 
parison of applicant’s Exhibits 7 and 25 discloses that 
other primary service is available nighttime within this 
area in that approximately one-third of the 52 square mile 
area receives a primary service from Station WKYB. 
Thus, the applicant’s analysis of these measurements 
shows approximately 20% of the area within the proposed 
7.15 mv/m contour to be without a primary service at 

night. 


547 18. Comparison of the two sets of measurements 

along the Paducah radial discloses fair agreement 
in field intensity meter readings out to a distance of ap- 
proximately nine miles from the WSM transmitter. There- 
after the trend of the WQXR measured field intensities 
diverges from McKinney-Smith’s measurements, which 
show lower values. Thus at a distance of 110 miles from 
WSM, the applicant’s measurements dip below 0.5 mv/m 
and remain slightly under this value to a distance of 125 
miles. At distances of 125 miles and 127 miles, meter read- 
ings of 0.5 mv/m are recorded, but beyond these points the 
field intensity values are less than 0.5 mv/m. The WQXR 
measurements, on the radial through Paducah, do not dip 
below 0.5 mv/m until a distance of approximately 132 miles 
from the WSM transmitter. Thereafter, a slight dip occurs 
for 1 mile and then the field resumes a value above 0.5 
mv/m to approximately 139 miles.‘ 


+ Applicant’s engineering consultant, in comparing the measured fields, 
stated that the largest variations occurred in the vicinity of 0.5 mv/m. But 
he did not feel that the variations were material, and was of the opinion that 
they were ‘‘generally in pretty good agreement.’’ He declared that several 
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19. The two sets of field intensity measurements differ 
to such an extent that the conclusions drawn therefrom 
have a marked bearing on one phase of this proceeding. In 
the area in question small errors in adjustment and 
manipulation of the equipment could easily affect the 
placement of the 0.5 mv/m contour of Station WSM and 
therefore experience in making measurements can become 
a critical factor in these determinations. In this connection, 
on the one hand, the measurements supplied by the appli- 
cant were made by a person who never before made 
measurements of this craracter, never before used this 
type meter, and was not familiar with field intensity meas- 

uring technique, and had no idea of measurement 
548 evaluation; while, in contrast, the WQXRK measure- 

ments were made in the light of accepted measuring 
techniques by an experienced engineer whose qualifications 
as an expert to make field intensity measurements were 
conceded by all parties, including the applicant. Under the 
circumstances, greater weight must be accorded the field 
intensity measurements placed in evidence by WQXR.° 


Ee 
factors might contribute to the difference: 1) seasonal differences which at 
these distances might result in minor variations in soil conductivity; 2) 
conditions in the lower atmosphere; and 3) skywave transmission. No 
evidence was submitted to show the effect of seasonal and atmospheric con- 
ditions; and it appears that there was little, if any, skywave present, and that 
it was not a factor in affecting the measured fields. In contrast to the testi- 
mony of applicant’s consulting engineer, WQXR’s engincering consultant 
was of the opinion that the difference between the two sets of measurements 
in the vicinity of Paducah was not a minor one. No evidence was adduced 
concerning the area which would be served by Station WSM in the event equal 
weight were accorded both sets of measurements, that is, combined and 
averaged. 


5In considering one aspect of Charles Jones’ measuring methods, as an 
example, even though it appears that in the area of lower field intensities the 
error attributable to not turning the motor for a minimum would quantita- 
tively be very small, his failure to adopt this technique was an indication of 
his lack of familiarity with the instrument and its use. It should be under- 
stood that no question is raised as to the good faith of Charles Jones in 
taking measurements or in testifying. The decision upon the weight to be 
accorded the respective measurements, since the human element is so signifi- 
cant, is based upon the relative expertise of the two engineers. 
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20. Interference with Station WQXR. Station WQXR 
operates unlimited time on the frequency 1560 ke with a 
power of 10 kw in New York City. On March 3, 1954, the 
Commission by Memorandum Opinion and Order (FCC 
54-276) classified Station WQXR as a class I-B station and 
granted WQXR a construction permit authorizing the in- 
stallation of a directional antenna and an increase in power 
to 50 kw. Section 3.22 of the Rules defines a Class I station 
as a dominant station operating on a clear channel and 
designed to render primary and secondary service over an 
extended area. The primary service area of such a station 
is free from objectionable interference from other stations 
on the same and adjacent channels, and its secondary 
service area is free from objectionable interference in ac- 
cordance with the engineering standards of allocation. 


21. WQXR’s licensed 10 kw operation provides no sec- 
ondary service (0.5 mv/m-50%) as defined by the Stand- 
ards of Good Engineering Practice (McK-S Exh. 13). The 


operation authorized in the construction permit will pro- 
vide a secondary service nighttime to areas north and 
northwest of New York but not in the direction of Paducah 
(southwest) or to the south. 


22. The operation proposed at Paducah would not result 
in objectionable daytime interference to the primary serv- 
ice area of Station WQXRE operating as licensed or in 
accordance with the provisions of its construction permit. 
At night the 25 uv/m-10% skywave signal would not invade 
either the 0.5 mv/m groundwave or the 0.5 mv/m 50% sky- 
wave contours of Station WQXR. 


23. Station WQXKE asserts, however, that the nighttime 
operation proposed at Paducah would result in objection- 
able interference within WQXR’s nighttime primary 

549 service area because of the folowing considerations: 
Under the provisions of the North American Region- 

al Broadcasting Agreement 1950, (NARBA), the frequency 
1560 ke is classified as a clear channel, and among other 
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things, Class I-B priorities are recognized at New York 
City and Las Villas, Cuba. The station assignment list 
(Annex 3), annexed to NARBA, records a Class I-B station 
at Santa Clara (Las Villas), Cuba for unlimited time 
operation with a power of 10 kw, directionalized.* A re- 
striction is placed on the Santa Clara operation so that 
radiation toward the service area of the Class I-B station 
in New York City does not exceed the equivalent of 1 kw 
from an omnidirectional antenna. Assuming a radiation of 
225 mv/m for the 1 kw of power permitted to be radiated 
in the direction of New York, the Santa Clara station 
would limit WQXR to the 0.675 mv/m groundwave con- 
tour. The operation of the proposed Paducah station would 
individually limit WQXR to the approximate 0.402 mv/m 
contour. The square root of the sum of the squares of these 
two limitations is 0.786 mv/m.’? In computing the location 
of the WQXRE 0.786 mv/m contour, WQXR’s engineering 
consultant considered the ground conductivity in the area 


to be that shown in Figure M-3 of the Standards. Where 
a signal path involved more than one value of ground con- 
ductivity, the equivalent distance method was em- 
550 ployed to determine signal attenuation. The area 
and population between the 0.675 mv/m and 0.786 


6 Part III, paragraph F5(b) of NARBA signed in Washington, D. C. in 
1950 provides in pertinent part: 


‘¢New broadcasting station assignments and changes in broadcasting 
assignments, together with the information relating to them incor- 
porated in the Initial Broadcasting Station Assignment List in Annex 
3, shall be deemed to be duly notified and accepted by the Contract- 
ing Governments on the date of the signing of this Agreement.’’ 


7 Counsel for applicant argued that although an assignment at Las Villas 
may be listed in NARBA (1950), there was no station in operation at this 
location; and that consequently it would be improper to consider interference 
to Station WQXE on the basis of the Las Villas operation. Without the Las 
Villas operation the evidence shows that Station WQXE would be limited 
nighttime to the 0.394 mv/m contour and that with the addition of the pro- 
posed limit of 0.402 mv/m from Paducah, the new RSS limitation at New York 
City would be 0.564 mv/m. The record does not disclose the areas and popula- 
tion which would be affected thereby. 
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mv/m contours for both licensed and construction permit* 
operation are as follows: 
Area(sq. mi.) *Population 


Licensed operation 354 84,756 
C. P. operation 524 76,618 


*Excludes communities of 2500 persons or more receiv- 
ing less than 2 mv/m. Population based on 1950 U. S. 
Census. 


24. The entire area where interference is alleged to the 
licensed operation of Station WQXR from the proposed 
Paducah station receives a signal of at least 0.5 mv/m 
from each of five Class I stations located in New York City 
(WRCA, WOR, WABC, WCBS, WNEW). Primary serv- 
ice is additionally available to portions of the interference 
area from 21 other stations. here interference is claimed 
to the operation authorized Station WQXR under its con- 
struction permit, a signal of at least 0.5 mv/m is provided 
the entire area by stations WRCA, WOR, and WCBS. 
Stations WABC and WNEW provide such signals to 95% 
and 75% of the area, respectively. Twenty other stations 
render a primary service to varying portions of the alleged 
interference area. 


25. A difference arises, however, from the showing made 
by the applicant and WQXRK as to whether protection 
would be afforded the WQXR primary service area during 
night hours by the proposed operation. This is the matter 
which must be resolved. The Commission’s standards for 
the co-channel protection of Class I-B stations during 
nighttime hours provide that protection from objectionable 


8 These determinations were based upon station to station calculations. A 
peripheral interference study, however, would result in some small differences; 
principally a slight reduction in interference to the north of WQXE and a 
slight increase to the south of WQXR. The arca and population figures given 
above would remain substantially the same in view of the fact that the 
changes would offset one another. 
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interference is to be afforded the 500 uv/m-50% skywave 
contours of such stations.” The standards specify no co- 
channel protection rule for the nighttime groundwave 
service of Class I-B stations. This omission was plainly 
not made with the intention that the nighttime groundwave 
service should not be protected, but on the assumption that 
the 500 uv/m groundwave contour of each such station fell 
within the 500 uv/m-50% skywave contour of the station, 
and that protection of the skywave contour would auto- 
matically result in the adequate protection of the ground- 
wave. 


551 26. While such a situation would always obtain in 

instances where the Class I-B station utilized a non- 
directional antenna with maximum permissible power, this 
is not so where a directional antenna design is utilized by 
a Class I-B station providing, as is often the case, substan- 
tial restrictions in radiation in one or more directions. In 
these directions a skywave signal as great as 500 uv/m- 
50% time may not be developed and, in the absence of a 
skywave contour of this magnitude, no protection need be 
afforded by a Class II station to the skywave produced 
by the Class I station in such directions. While it might 
be argued that, in the absence of a specific rule for the 
nighttime protection of a Class I station’s groundwave 
service from co-channel interference, no protection need be 
afforded this groundwave, such an interpretation would 
obviously flout the intent of the rules with respect to this 
matter. The question to be determined here is the means 
of establishing the protection when more than one skywave 
signal appears on this groundwave contour. There appears 
to be no prior Commission decision specifically dealing 
with such a situation. 


27. In The Argus Press Company case, 6 RR 173, the 
Commission was asked for a declaratory ruling by an ap- 
plicant for a Class II station, which desired to place a 


9 Table IV, Standards of Good Engineering Practice. 
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signal in excess of 25 uv/m-10% inside the 500 u/m-50% 
skywave contour of a Class I station, where the latter al- 
ready suffered objectionable interference, on the ground 
that the proposed signal, although in excess of the per- 
missible value of 25 uv/m, was less than 50% of the magni- 
tude of the existing interfering signal. The Commission 
ruled that an RSS of the interfering signals should not be 
employed in computing protection of skywave from sky- 
wave, and held that despite the presence of an interfering 
signal of greater than permissible strength within the I-B 
station’s skywave contour, any new signal must not exceed 
25 uv/m at this contour. It cited the varying nature of the 
skywave service provided by the I-B station as the reason 
for affording it protection from the increased interference 
beyond that which could result, in this instance, from the 
addition of new signals under the 50% rule. (See, also, 
Radio Reading, 7 RE 801, 813.) 


28. While the Commission explicitly stated in this ruling 


that in accordance with its Standards the RSS value of two 
or more skywave signals was to be used in determining 
the level of interference to groundwave service, it must 
be emphasized that this statement, and the Standards on 
which it was based did not and do not contemplate a situa- 
tion such as is here presented. The Commission’s ruling 
contained the reservation that ‘‘objectionable interference 
exists whenever the single signal of an undesired station 
or the RSS value of two undesired signals, whichever ts 
appropriate in the particular case, reaches a certain value.”” 
Here we have an unusual case which falls within the ‘‘par- 
ticular case’’ exception of the Argus Press ruling, since 
neither the Commission’s Standards nor the Commission’s 
rulings and decisions offer a direct answer to this 
problem. 


552 29. It should be noted that while a ‘‘single signal”’ 

rule operates to prevent a progressive gross de- 
terioration of the skywave service of a Class I-B station 
already subject to substantial interference, it is also under 
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some circumstances less rigid than an RSS rule. For 
instance, a number of signals from Class II stations, each 
of the individual maximum permissible value, may exist at 
a point on the protected skywave contour of a Class 1-B 
station on a single signal basis. If an RSS rule with a 
50% exclusion factor were applied in such an instance 
only one signal of the maximum permissible value could 
exist at this contour; other signals could not exceed 50% 
of this value. 


30. In the instant case, WQXR, in applying the RSS 
rule to the establishment of protection of its groundwave 
service, is attempting to exact protection for this service 
in excess of that to which its skywave signal is entitled 
under the Argus Press ruling. It is able to make a showing 
on this basis because the maximum interference which, 
under NARBA, the Cuban assignment may cause the 
WQXR groundwave, is relatively small with the result 
that the proposed signal from Paducah, which is less than 
25 uv/m-10% of the time, and less than would be per- 
mitted at any point on WQXR’s skywave service contour, is 
still in excess of 50% of the signal from the Cuban sta- 
tion; thus it would contribute on an RSS basis to the 
interference to WQXR. Had the Cuban station caused 
substantial interference to the WQXR groundwave service 
area, the Paducah signal might have exceeded a value of 
25 uv/m-10% of the time, and, considered under the pro- 
cedures which WQXR has found advantageous to apply in 
this instance, would have been found acceptable. It is 
therefore clear that the RSS rule rejected by the Commis- 
sion in its application to the skywave service of Class I-B 
stations, may, on occasion, work to their detriment in re- 
spect of achieving maximum protection of their groundwave 
service. 


31. There appears to be no logical reason why the ground- 


wave service of a Class I-B station should be afforded 
protection under procedures different from those the Com- 
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mission has ruled should be applied in the protection of 
its skywave service. In this particular instance, it appears 
clear that WQXR is entitled to no greater protection of 
its groundwave service than would accrue to it under the 
application of procedures that the Commission has deemed 
will result in adequate protection being afforded its more 
vulnerable skywave service. 


32. The Paducah applicant seeks a Class II facility on a 
clear channel. The normally protected field intensity con- 
tours for a station of this class are the 0.5 mv/m contour 
daytime and the 2.5 mv/m contour nighttime. While the 
proposal would not be subject to objectionable interference 
within its 0.5 mv/m contour, for daytime operation, inter- 
ference at night from Station WQXR would limit the in- 

terference-free service area to the 7.15 mv/m contour. 
553 As previously stated, between the normally protected 

(2.5 mv/m) and the interference-free (7.15 mv/m) 
contour, a value in excess of the 10% maximum permissible 
service from the proposed station. These persons repre- 
sent 17.1% of the population within the normally protected 
contour, a value in excess of the 10% maximum permissible 
under Section 3.28(c) of the Rules. 


CONCLUSIONS 


1. The proposed station would constitute the third un- 
limited-time station in Paducah. 


2. Within the 1,780 square miles included within the 0.5 
mv/m normally protected contour, the proposed new sta- 
tion would render a primary service daytime to 100,283 
persons; and within the 174 square miles bounded by the 
nighttime 7.15 mv/m interference-free contour, the new 
service would be available to 49,319 persons. Portions of 
the area to be served daytime have available as many as 
eleven other services. No portion of the area has available 
less than five other services. At night approximately 47% 
of the interference-free service area receives primary 
service from WKYB and 26% from WPAD. 
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3. Upon the discussion in the Findings of Fact, resolv- 
ing the conflicting contentions regarding the service pro- 
vided by WSM, it is concluded that a signal of at least 
0.5 mv/m is available to more than 75% of the proposed 
nighttime service area from Station WSM, Nashville, Ten- 
nessee, a Class I-A station operating on a clear channel; 
and that a portion of the area generally to the north of 
Paducah and comprising less than 25% of the area to be 
served within the proposed 7.15 mv/m contour would re- 
ceive a first primary service from the new operation (see 
Pars. 16 and 17, Findings of Fact). Metropolis, Illinois 
with a population of 6,093 persons, lies in this area and 
would receive a primary service for the first time. 


4. Of the 59,441 persons within the 2.5 mv/m nighttime 
normally protected contour, 10,122 persons or 17.1% would 
fail to receive service from the proposed station because 
of co-channel interference. Section 3.24 of the Rules pro- 
vides that a new or improved broadcast facility will be 


authorized only upon, inter alia, a satisfactory showing 

‘¢. |. that the proposed station will not suffer interference 

to such an extent that its service is reduced to an unsatisfac- 

tory degree.’? And Section 3.28(c)(3) limits new authori- 
zations to cases where: 


504 “the interference received does not affect more 
than 10 percent of the population in the proposed 
station’s normally protected primary service area. 
However, in the event that the nighttime interference 
received by the proposed station would exceed this 
amount, then an assignment may be made if the pro- 
posed station would provide either a standard broad- 
cast nighttime facility to a community not having such 
a facility or if 25 percent or more of the nighttime 
primary service area of the proposed station is without 
primary nighttime service.’’ 


5. The proposal does not meet the requirements of the 
10% rule or either of the express conditions relieving an 
applicant from its ban. The operation contemplates night- 
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time interference to more than 10% of the population in 
the proposed normally protected primary service area; 
there are already two unlimited time stations in Paducah; 
and less than 25% of the proposed nighttime service area 
is without primary service. 


6. It is necessary now to decide whether, in the words of 
Issue No. 3, ‘‘cireumstances exist which . . . warrant a 
waiver of’’ Rule 3.28(c). 


7. Of the cases cited by applicant in which the Com- 
mission has waived the 10% rule it appears that: in Dorsey 
Eugene Newman, 12 RR 210, among other things the ap- 
plication had been filed prior to the institution of rule- 
making looking toward amendment of the 10% rule and 
had been designated for hearing before the amended 10% 
rule became effective; in Minnesota Valley Broadcasting 
Co., 11 RR 1080, the application had been filed before the 
issuance of the Notice of Proposed Rule Making pursuant 
to which the new 10% rule was adopted; and applicant, who 
was seeking to increase its existing facilities, was the only 
local station providing an essential service; in Latrobe 
Broadcasters (see 12 RR 296), the case had been partly 
heard prior to the amendment of the 10% rule; Head of 
the Lakes Broadcasting Co., 10 RR 1276, apparently in- 
volved the old 10% rule; in The Shore Broadcasting Co., 
12 RR 421, the application was to increase facilities and 
had been filed on March 29, 1954, but designated for hear- 
ing after the new 10% rule was adopted; in The WAVZ 
Broadcasting Corp. (not cited by applicant), 13 RR 159, 
175, the Commission declared that the WAVZ application 
to increase facilities was in hearing status a number of 
months prior to the amendment of Rule 3.28, and that 
‘although the evidentiary hearing did not commence until 
November 19, 1954—some three months after the adoption 
of our Report and Order amending Section 3.28—WAVZ 
had made preparation for its hearing on issues promulgated 
on April 28, 1954 . . . Moreover, WAVZ proposes, in its 
basic program format, to extend its present daytime pro- 
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gram policies to its nighttime operation . . . In view 
555 of the considerations which appear in this case— 

the equities which WAVZ has urged upon us, the 
special elements of nighttime public service programing 
proposed as to which the record lends valid assurance of 
performance, and the additional primary service which 
would be extended to a large audience—the Commission 
believes that justification exists for a grant of the waiver 
which would make possible the approval of the WAVZ 
application.’’ 

8. Applicant urges, in support of its claim for waiver, 
that its application was filed approximately four months 
before the adoption of the new 10% rule on August 4, 
1954. But it is difficult to see what equity should be recog- 
nized on behalf of applicant merely because it had filed 
its application before the new rule was adopted, since its 
application was also in violation of the 10% standard 
under the old rule. 


9. If the new 10% rule, which in terms provides for ex- 
ceptions to its application, is to have meaning, it is apparent 
that requests for waiver must be carefully scrutinized and 
charily granted. In the cases cited above there were con- 
siderations present which do not apply here—the matter 
had been designated for hearing prior to the adoption of 
the new rule, an existing station was seeking to improve its 
facilities, or a demonstrated meritorious program service 
would be assured the area. The only superficial similarity 
between the present case and the WAVZ case—similarity 
which pales into insignificance when the populations of 
New Haven and Paducah are compared—is that in WAVZ 
the grant of that application would bring to New Haven, as 
would a grant of the instant application bring to Paducah, 
a third local nighttime transmission service. The fact that 
Metropolis, Illinois, with a population of 6,093, would 
receive a first primary service is not controlling, for it does 
not appear proper to base a waiver upon factors which 
fall within the reach of but do not measure up to the ex- 
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press exceptions of the rule. The rule recognizes certain 
territorial benefits which should be enjoyed despite the 
failure to comply with the standard; but to permit the fact 
that a community, other than that in which the transmitter 
would be located, would receive an initial primary service, 
to dictate relaxation, would be engraft upon the rule a 
third condition of exception under guise of a waiver. In 
sum, therefore, applicant has not supported its claim for 
waiver of Section 3.28(c). 


556 10. The operation of the proposed Paducah sta- 

tion would not result in objectionable interference 
to other existing stations under the Commission’s Rules 
and Standards and the provisions of NARBA. 


11. Since the proposal, however, violates Section 3.24(b) 
and 3.28(c) of the Rules, and no basis for waiver has been 
established, it is concluded that public interest, convenience 
and necessity would not be served by a grant of the applica- 
tion. 


12. Ir 18 THEREFORE ORDERED, This 18th day of January, 
1956, that unless an appeal to the Commission from this 
Initial Decision is taken by any of the parties or the Com- 
mission reviews the Initial Decision on its own motion in 
accordance with Section 1.853 of the Rules, the above- 
entitled application of E. Weaks McKinney-Smith for 
construction permit is DENIED. 


HERBERT SHARFMAN 
Herbert Sharfman 
Hearing Examiner 
Federal Communications Commission 


Released: January 19, 1956 and effective 40 days there- 
after, subject to the provisions of the Rule cited in the 
ordering clause above. 
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EXCERPT FROM TRANSCRIPT OF ORAL ARGUMENT 
Tr. 405 


* * * ad * a * 


Mr. JANSKY: 

* * * * * * * 
Tr. Now, actually this case furnishes a very good 
406 illustration of exactly what you sought to accom- 
plish in the adoption of the 10 percent rule. Remem- 
ber, the exceptions to the 10 percent rule are a first local 
transmission facility, recognizing that aspect of Section 
307(b). In adopting the 10 percent rule, you specifically 
said that while this rule may appear to be harsh in some 
instances, it is aimed at making the most efficient utiliza- 
tion of our remaining broadcast facilities. You pointed 
out specifically that you might have to deny an application, 

to hold that facility available for more efficient use. 

This applicant is concerned about a first primary service 
to the town of Metropolis, Illinois, across the river from 
Paducah. If this applicant had filed his application for 
the town of Metropolis, which could have been done be- 
cause they are not too far apart, then you would have a 
case that came directly within the purview of the 10 per- 
cent rule and proposed the establishment of a first local 
transmission facility. True, I would have been before you 
arguing against it as well for WQXR, but certainly you 
would have had a direct ease where a more efficient utili- 
zation of this facility would be proposed for a local facility. 

es Sd 


597 DECISION 


By the Commission: Commissioner Hyde dissenting; Com- 
missioner Doerfer abstaining from voting. 


Preliminary Statement 


1. This proceeding deals now only with the application 
for construction permit of E. Weaks McKinney-Smith for 
a new standard broadcast station in Paducah, Kentucky 
to operate unlimited time on 1560 ke with a power of 1 kw, 
employing a directional antenna. On February 10, 1955, 
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the Commission designated the application for hearing in 
a consolidated proceeding with the then mutually exclusive, 
but now dismissed, application (Docket No. 11272, File 
No. BP-9106) of Gordon W. Gambill, Hubert M. Martin, 
Humphrey B. Heywood and R. T. Russell, d/b as Tennessee 
Valley Broadcasting Company, to change the facilities of 
Station WAGC from 1450 ke at Chattanooga, Tennessee to 
1560 ke at Fort Oglethorpe, Georgia. Interstate Broad- 
easting Company, Inc., licensee of Station WQXR, New 
York City, was made a party to the proceeding. 


2. The issues in this proceeding as originally contained 
in the designation order were amended by Commission or- 
der of July 20, 1955 so as to delete issues 4 and 5 and modify 
issue 3. The issues as finally drawn are: 


1. To determine the areas and populations which may 
be expected to gain or lose primary service from the 
operation of the stations* as proposed, and the avail- 
ability of other primary service to such areas and 

populations. 

598 2. To determine whether the subject proposed op- 
erations would involve objectionable interference 
with the existing or the authorized (File No. BP-4506) 
operation of Station WQXR, New York City, N. Y., or 
with any other existing standard broadcast station, 
and, if so, the nature and extent of such interference. 
. To determine whether the operation proposed by E. 
Weaks McKinney-Smith would be in compliance with 
the provisions of Section 3.28(c) of the Commission’s 
Rules, and, if not, whether circumstances exist which, 
as determined by the Commission in the public interest, 

warrant a waiver of said rule. 


3. Prehearing conferences were held on June 7 and J uly 
1, 1955. The hearing began on July 28 and the record 
was closed on September 7, 1955. Hearing Examiner Her- 
bert Sharfman directed the parties, including the Broad- 


*As noted in Paragraph 1, above, however, there is now only one 
pplicant. 
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cast Bureau, to file proposed findings of fact and conclu- 
sions, and all complied with this direction. On January 
19, 1956, the Hearing Examiner released an Initial Decision 
looking toward a denial of application of E. Weaks McKin- 
ney-Smith. Exceptions to the Initial Decision and briefs 
in support of the exceptions were filed by the applicant 
and Interstate Broadcasting Company, Inc. Oral argument 
was held before the Commission, en banc, on September 
24, 1956, in which the applicant, Interstate Broadcasting 
Company, Inc., and the Commission’s Broadcast Bureau 
participated. 


4. The Commission has carefully considered the excep- 
tions to the Initial Decision. Those which are granted, 
in whole or in part, are reflected in our Decision herein ; 
and the other exceptions, or portions of exceptions not so 
granted, are denied either for reasons set forth in the 
Decision or as contrary to the record and not supported 
thereby; as adequately reflected by the Decision; as being 
immaterial and irrelevant and having no decisional signifi- 
cance; or as not in conformity with the Commission’s 
Rules. We have considered the disputed rulings of the 
Examiner and herewith approve them with the exception 
noted in paragraph 39, infra. 


Findings of Fact 


5. The city of Paducah, Kentucky has a population of 
32,828 persons, according to 1950 census. It is not part of 
any urbanized area as defined by the Bureau of the Census. 
There are two standard broadcast stations licensed in Pa- 
ducah: Station WKYB (570 ke, 1 kw-D/0.5 kw-N, DA-2, U); 
and Station WPAD (1450 ke, 250 w, U). 


6. As stated previously, the McKinney-Smith proposal 
contemplates unlimited operation. The directional radia- 
tion pattern proposed will be the same for both day and 

night operation. 


599 7. The areas the applicant proposes to serve were 
predicted from considerations of the calculated hori- 
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zontal plane radiation pattern, and soil conductivities of 
4 and 8 millimhos/meter as shown for the area by Figure 
M-3 of the Commission’s Technical Standards. Where a 
discontinuity was encountered in the soil conductivity, 
signal attenuation was computed by use of the equivalent 
distance method. During daytime hours the proposed sta- 
tion would not receive interference within its 0.5 mv/m 
normally protected contour. At night, however, co-channel 
interference would limit the service area to the 7.15 mv/m 
contour. The areas and populations served within the sev- 
eral contours are as follows: ? 


Area Popula- 
Contour (mv/m) (sq. mi.) tion 


25. 42.1 34,398 
7.15 174. 49,319 
2.5 (normally protected nighttime) 432. 59,441 
2 


: 538. 63,147 
0.5 1,780. 100,283 


The population between the 2.5 mv/m normally protected 
nighttime contour and the proposed 7.15 mv/m inter- 
ference-free contour is 10,122, or 17.1% of the total popula- 
tion residing within the proposed normally protected 
contour. 


8. With respect to other daytime services, Station 
WMOK, Metropolis, Illinois (920 ke, 1 kw, Day), located 
some 8 miles to the northwest of Paducah, is the only sta- 
tion providing a signal of 0.5 mv/m or greater to the entire 
area which would receive daytime service from the pro- 
posed operation. Stations WKYB and WPAD, the two 
present Paducah standard broadcast stations, serve be- 
tween 75 and 100% of the proposed daytime service area. 
Five other stations render service to 50-75% of the area, 


* The populations are based on the 1950 U. S. Census. Where a con- 
tour cut a minor civil division, population was proportioned by area 
on the assumption that the population was uniformly distributed over 
the area. Populations of those cities of 2,500 or more persons which 
would receive a signal of less than 2 mv/m were not counted. 
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and 18 other stations serve up to 50% of the area. Varying 
portions of the proposed daytime service area receive a 
0.5 mv/m or greater primary service from a minimum of 
five and a maximum of approximately eleven stations. Sta- 
tions WKYB, WPAD, and WMOK all provide daytime 
signals of 2 mv/m or greater to Paducah. Stations WGGH, 
Marion, Illinois, and WCBL, Benton, Kentucky, also pro- 
vide at least a 2 mv/m signal to Paducah. Station WKTM, 
Mayfield, Kentucky, provides a 2 mv/m signal to a portion 
of Paducah. 

9. As previously indicated, the nighttime interference- 
free area of the proposed station is limited to the 7.15 mv/m 
contour. A small portion of the city of Paducah, near an 
island in the Ohio River known as Cuba Towhead, 

would not receive an interference-free nighttime 
600 service from the operation. This area, located in the 
southeast corner of the city, contains 34 houses and, 
based on the average number of persons per occupied dwell- 


ing (3.1), 105 persons or 0.3 of 1% of the population of 
Paducah. 


10. At night, service available from other stations to 
the area within the proposed 7.15 mv/m contour is greatly 
curtailed. Stations WKYB and WPAD both provide Padu- 
cah with primary service at night, and respectively serve 
47% and approximately 26% of the area. Forty-nine and 
one-half percent of the area to be served by the proposed 
station at night does not receive service from either of the 
two Paducah stations. A population of 10,132 included in 
this area would receive a first local service. Metropolis, 
Illinois, a city of 6,093 persons (1950 U. S. Census) would 
receive a first nighttime primary service from the proposed 
operation. A portion of the rural area which the applicant 
would serve at night has available a signal of 0.5 mv/m or 
greater from Station WSM, Nashville, Tennessee; the ex- 
tent of such service from WSM is in dispute, and will be 
considered below. 

11. Measurements Taken to Establish the 0.5 mv/m Con- 
tour of Station WSN, Nashville, Tennessee. Because of the 
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question of the applicant’s compliance with Rule 3.28(c) 
(Issue 3, above), separate measurements were taken by ap- 
plicant and respondent WQXR to determine the location 
of the WSM 0.5 mv/m contour. 


12. Station WSM is a Class I-A station, licensed to oper- 
ate unlimited time on 650 ke with a power of 50 kw. The 
WSM transmitter is located about 125 miles southeast of 
Paducah. On the basis of the ground conductivity shown by 
Figure M-3 of the Standards, the entire area within the 
nighttime interference-free contour of the proposed opera- 
tion would fall within the nighttime interference-free con- 
tour of WSM. As noted above, however, evidence of field 
intensity measurements was submitted by both applicant 
and WQXR purporting to show more accurately the location 
of WSM’s 0.5 mv/m contour. 


13. Charles Jones, of Paris, Tennessee, who made the 
measurements on behalf of applicant, has been a radio 
engineer since 1942 and holds a first-class radiotelephone 
license. He began his work at a radio station in Hopkins- 
ville, Kentucky, and continued in broadcast work until 
about 1952, when he ‘‘began to devote full time to commu- 
nications work, two-way radio, sales, service, planning, and 
installation of that type of equipment,”’ for ‘practically 
all the users of radio equipment in the 30 to 50 megacycle 
band and 152 to 162 megacycle band, which includes munici- 
pality, police and various city users of two-way radio, in- 
dustrial users, as well as county law-enforcing agencies, 
et cetera,—the whole spread of users there.’’ In his work 
he uses test equipment daily, but had never before taken 
measurements, for submission in a report, of the kind intro- 
duced in this proceeding, nor used the RCA Type WX-2A 
field intensity meter employed in these measurements. As 
instructions in the method of taking measurements, 

Charles Jones had available a letter of October 20, 
601 1954, from applicant’s Washington consulting en- 
gineer, along with the instruction book accompany- 
ing the field intensity meter supplied by the Washington 
engineer, with whom he also had several telephone con- 
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servations. When he received the instrument, instruction 
manual and letter, he ‘‘proceeded to take it home with 
me and play with it for about half a night to get familiar 
with the use of the instrument.’’ ? 


14. Applicant’s engineer’s measurements of the WSM 
signal were made from October 24 to November 1, 1954, 
along a radial extending through Paducah. Before going 
into the field he had worked out the probable measuring 
points on a map, and ‘‘then went to the area and selected 
the spot at which to make the measurement . . . somewhere 
in the vicinity of the spot which was selected previously.”’ 
He tried to select points close to a road, and set up the 
meter some distance away from any obstruction and metal 
objects, wire fences or overhead lines. Measurements in 
Paducah were made on the river levee and away from 
dwellings or lines. Other measurements were made when- 
ever possible in an open field or one of the city parks. He 
took no measurements within the city itself, as he was unable 
to locate a spot sufficiently clear of overhead wires and 
similar possible disrupting influences, from which he had 
been instructed to stay away. In the area of strong fields, 
applicant’s engineer calibrated the field intensity meter, 
while the receiving antenna loop was oriented in the null 
position, before the measurements were taken, an ac- 
ceptable method of calibrating the meter. However, in the 
area of weak signals (0.5 mv/m), this procedure was not 
employed, although the meter was recalibrated at each 
point. Applicant’s consulting engineer testified that in 
areas where the signal was weak, orientation of the an- 
tenna in a null direction during calibration was not an im- 
portant factor because the error would be about one thou- 
sandth of one percent. The respondent’s consulting engi- 


2 Charles Jones testified that he paid no attention to a sentence in 
the letter of instructions which reads: 


“It may be, of course, that the measurements will show that WSM 
renders primary service to the entire area, in which case the meas- 
urements will not be helpful in refuting the WAGC allegation.” 
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neer testified that, under similar circumstances, the error 
would be less than one percent. 


15. As analyzed by his consulting engineer, applicant’s 
measurements, taken as above described, purported to es- 
tablish the 0.5 mv/m contour of WSM at a distance of about 
120 miles in the direction of Paducah; and he concluded 
that (1) the contour embraced 2.75% of the proposed night- 
time service area; (2) 81.2 square miles or 46.7% of the 
area, and 9,911 persons or 19.9% of the population within 
the proposed 7.15 mv/m contour would receive a primary 
service for the first time; and (3) 6,194 persons in an area 
of 49 square miles would receive a second nighttime pri- 

mary service from the proposed new station. 


602 16. WQXR’s field intensity measurements on 

WSM’s signal were taken by Carl Jones on February 
4 and 5, 1955. Carl Jones is an experienced consulting en- 
gineer whose qualifications to make field intensity measure- 
ments were conceded by all parties; he had previously 


testified as an expert in Commission proceedings. His meas- 
urements were made with an RCA Type WX-2A field in- 
tensity meter similar to that used by Charles Jones. In 
selecting measuring sites where an initial inspection re- 
vealed that a point was not free from visual obstructions 
which might influence measurements, Carl Jones rejected 
the point. At each measuring location maximum-minimum 
readings of the meter were noted to determine the presence 
of extraneous fields, and at every point the meter was re- 
calibrated. In the Paducah area the meter indications were 
carefully observed to determine whether there were any 
fluctuations indicative of the presence of skywave signal. 
Carl Jones testified that the field intensities of a station 
would vary depending on the weather conditions, moisture 
content of the ground, temperature and the paths over 
which they are measured. Robert E. Ritch, the respondent’s 
other consulting engineer, testified that the Commission’s 
Standards or the manufacturer’s instruction book do not 





140 


require or provide for the practice of turning the field in- 
tensity meter to determine the ratio of maximum to mini- 
mum received field for the purpose of ascertaining whether 
the location is under the influence of extraneous fields. 


17. WQXR’s field intensity measurements were taken 
along (1) a radial through Paducah (N 307° E), and (2) 
two stub radials a few degrees north of the main radial 
and in the Paducah area. From these measurements, the 
0.5 mv/m contour of WSM was determined at a distance of 
135 miles from the WSM transmitter on the main radial; 
and at 134 and 129 miles, on stub radials B and C, respec- 
tively. On this basis, according to WQXR’s consulting en- 
gineer, the 0.5 mv/m contour of WSM includes 87.1% of 
the proposed Paducah nighttime service area, with the 
remainder of the area, 12.9% having no primary service 
available at night other than as would be provided by the 
new station. Carl Jones calculated, on the basis of his 
own measurements, that 16.75% of the area to be served 
by the applicant’s proposed station, with a population of 
1,412, would lie outside the WSM 0.5 mv/m contour. When 
queried about the difference between Carl Jones’ 16.75% 
and his 12.9% of white area, WQXR’s consulting engineer 
stated that he would not say that Carl Jones was wrong and 
that the variance was so small that each was in good 
agreement. 


18. The WQXR measurements were analyzed by the ap- 
plicant’s engineering consultant (who testified that it was 
impossible to draw a smooth curve, and that it was neces- 
sary to strike averages), and he concluded that the area 
north of the WSM 0.5 mv/m contour and inside the pro- 
posed 7.15 mv/m contour aggregated 52 square miles with 
a population of 3,855, not counting the 6,093 population of 
Metropolis. The 52 square miles represents 29.9% of the 
area within the proposed 7.15 mv/m contour. Comparison 
of applicant’s Exhibits 7 and 25 discloses that other pri- 
mary service is available nighttime within this area in that 
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approximately one-third of the 52 square mile area 
603 receives a primary service from station WKYB. 
Thus, the applicant’s analysis of these measurements 
shows approximately 20% of the area within the proposed 
7.15 mv/m contour to be without a primary service at night. 


19. Comparison of the two sets of measurements along 
the Paducah radial discloses good agreement in field in- 
tensity meter readings out to a distance of approximately 
nine miles from the WSM transmitter. In addition, the in- 
verse field of WSM at one mile as derived from either set 
of measurements is shown to be the same, viz 1750 mv/m. 
Beyond approximately 9 miles, the trend of the WQXR 
measured field intensitities diverges to some extent from 
McKinney-Smith’s measurements which show slightly 
lower values. Thus at a distance of 110 miles from WSM, 
the applicant’s measurements dip below 0.5 mv/m and re- 
main slightly under this value to a distance of 125 miles. 
At distances of 125 miles and 127 miles, meter readings of 


0.5 mv/m are recorded, but beyond these points the field 
intensity values are less than 0.5 mv/m. The WQXR meas- 
urements, on the radial through Paducah, do not dip below 
0.5 mv/m until a distance of approximately 132 miles from 
the WSM transmitter. Thereafter, a slight dip occurs for 
1 mile and then the field resumes a value above 0.5 mv/m 
to approximately 139 miles. 


20. In view of the differences between the showings made 
as to the location of the WSM 0.5 mv/m contour, a question 
is presented as to the amount of area within the proposed 
nighttime interference-free contour which would receive 
a first primary service, and, in consequence thereof, whether 
the proposed operation would comply with the provisions 
of Section 3.28(c) of the Commission’s Rules. The Ex- 
aminer found that the measurements made by the respond- 
ent’s engineer are more reliable than those made by the 
applicant’s engineer on the grounds that the applicant’s 
engineer was not as well qualified and as familiar with the 
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technique of making measurements. It appears that the Ex- 
aminer’s reasons for such findings are that applicant’s 
engineer has not previously made field intensity measure- 
ments, and that, in making the measurements submitted 
herein, he failed to rotate the field intensity meter in low 
field intensity areas. In regard to the latter, the consulting 
engineers for both the applicant and the respondent testi- 
fied and we so find that failure to rotate the meter in such 
areas would result in an error of less than one percent. 
Furthermore, it cannot be said that the applicant’s engineer 
was entirely unfamiliar with the technique of making field 
intensity measurements because he had studied written in- 
structions and the instruction book on the use of the meter, 
received from the applicant’s Washington consulting en- 
gineer, and he had familiarized himself with the use of the 
field intensity meter prior to making the measurements. 
Thus, we do not find that the relative qualifications of the 
engineers alone explains the disparity between the two sets 
of measurements. First, it is noted that the disparities in 
the measured field intensities obtained at the greater dis- 
tances are consistent in character in that those measured 
by the respondent are, with few exceptions, somewhat 
higher than those of the applicant’s. Second, the two sets 
of measurements for approximately the first 9 miles sub- 
stantially agree, and third, the inverse field at the one 

mile of Station WSM as derived by the applicant and 
604 the respondent from their respective measurements 

is identical, viz., 1750 mv/m; all of which appears 
to indicate that the relative qualifications of the engineers 
are not as substantial a factor in contributing to the dif- 
ferences in measurements as found by the Examiner. How- 
ever, we are unable to ascertain either from the data sub- 
mitted, or from the evidence adduced, as to what the differ- 
ences in the measured field intensities may be specifically 
attributed. It appears that there are a number of factors 
involved. A careful examination of the plot of the respond- 
ent’s and applicant’s measurements versus distance, from 
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approximately 107 miles on out to the termination of the 
measurements, shows that there is practically no attenua- 
tion of the WSM signal with distance as measured by the 
respondent, in contradistinction to that which would be 
expected and also in contrast to those of the applicant’s 
which indicate some attenuation of the signal over this 
distance. There is no evidence to explain this peculiarity 
of the respondent’s measurements. The applicant made a 
total of 16 measurements over the above-stated distance 
while the respondent has made a total of 12, two of which 
at 123.3 miles and 123.6 miles with field intensities of 0.824 
mv/m and 0.783 mv/m respectively appear to be of ques- 
tionable value since they are substantially higher than any 
other measured points in their vicinity along the radial. 
Parenthetically, it may be noted that the respondent made 
measurements, as hereinabove found, along two stub 
radials. However, these do not assume the importance here 
as do the direct radial measurements since the measure- 
ments on the direct radial indicate the WSM 0.5 mv/m to 


fall at a greater distance than do the measurements made 
on the stub radials, and fall in an area within the proposed 
nighttime interference-free contour where there is no other 
primary service available. 


21. Further examination of the two sets of measurements 
discloses generally that the measurements were not made 
at the same locations, or approximatly the same locations, 
a matter which may be a factor contributing to the differ- 
ences in the measurements. There appears to be still an- 
other factor. The testimony of both the applicant’s and 
respondent’s consulting engineers reveals that the propaga- 
tion of groundwave signals may vary at different times of 
the year; and that such variation may be attributed, among 
others, to slight differences in moisture content of the 
ground, temperature variations, and refraction of radio 
waves in the atmosphere which varies from day to day and 
season to season. There is also a question of whether sky- 
wave transmission may have affected some of the measure- 
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ments. However, there is no evidence correlating these 
factors with the measured intensities showing in what 
manner they would be expected to vary, and to what extent. 
Here, we have one set of measurements made in late Octo- 
br and the other set early in February; and the measure- 
ments were not made at the same locations, with the same 
meter, nor by the same individual. 


22. All of the foregoing factors, in our view, may in- 
dividually, or collectively, account in varying degrees for 
the differences in the measured field intensities, but the 
evidence does not establish definitively a specific reason, or 

reasons, for the disparity between the measurements. 
605 Without more, we are unable to determine that one 
or the other of the two sets of measurements better 
establishes the WSM 0.5 mv/m contour. However, under 
the circumstances, we do not believe that this question is of 
crucial importance to the determinations to be made herein. 


23. Applicant’s evidence showing that 46.7% of the pro- 
posed nighttime primary service area is without primary 
service, is portrayed by its Exhibit 7 which depicts the 
WSM 0.5 mv/m contour as falling within the proposed 
interference-free nighttime contour by a distance of ap- 
proximately 1.5 miles. Comparison of this location with the 
locations of measurement points 54 and 55 on Exhibit 14, 
page 7 (map depicting measurement locations), made at 
distances of 120 miles from WSM, shows that said contour 
as portrayed on Exhibit 7 falls short of these measurement 
points. Thus, this contour is located at a distance actually 
less than 120 miles from WSM, contrary to the testimony 
of applicant’s engineer that such contour is established at 
120 miles from WSM. It, therefore, appears that Exhibit 
7 incorrectly portrays the WSM 0.5 mv/m contour and that 
applicant’s above showing of 46.7% based upon this exhibit 
is too large. 


24. We, thus, have a showing made by the applicant that 
46.7% of the area (which is apparently erroneous) of the 
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proposed nighttime interference-free area is now without 
primary service; two showings by the respondent, each 
based upon respondent’s measurement data, that such area 
constitutes either 12.9% or 16.75% of the proposed night- 
time interference-free area; and a fourth showing consist- 
ing of an analysis of the respondent’s measurement data 
by applicant from which it is estimated that approximately 
20% of such area is without primary service. There is no 
evidence which satisfactorily explains the discrepancy be- 
tween the percentage figures of the two respondent’s en- 
gineers, except it appears that a determination of this area 
may be subject to inherent errors so that it is not susceptible 
of precise evaluation. In view of our findings above with 
respect to the disparity between the measurements, and in 
view of the variance in the evidence concerning the extent 
of the WSM service to the proposed nighttime service area, 
based upon the measurements, we find that a minimum of 
12.9% to some value less than 46.7% of the area to be served 
at night would receive its first primary nighttime service.* 
We also find that, as a minimum, a first primary nighttime 
service will be rendered to the 6,093 residents of Metropolis 
plus whatever number reside in the 12.9% of the area * 
which is not included within the WSM contour and outside 
the interference-free contours of WKYB and WPAD (see 
paragraph 10, supra); and that the maximum number 
would be somewhat less than 9,911 persons. In addition, 
the applicant would provide a first local nighttime primary 
service to a population of 10,132, including the aforemen- 
tioned populations, and a second primary service to 
an undetermined number of people, not exceeding 6,194 
persons, 


* The respondent, WQXR, has excepted to the Examiner’s failure to 
find that primary service is rendered to the entire area at night on the 
basis of 0.1 mv/m signals from Class I stations. However, such signals 
cannot be considered to render primary service, and the Commission has 
so ruled in other proceedings (see Courier-Journal & Louisville Times 
Co., 5 Pike & Fischer 348. 


“The population would be less than 1,412 persons. See paragraph 17, 
supra. 





146 


606 25. Interference with Station WQXR. Station 

WQXR, at the time of the hearing operated unlimited 
time on the frequency 1560 ke with a power of 10 kw in 
New York City. On March 3, 1954, the Commission by 
Memorandum Opinion and Order (FCC 54-276) classified 
Station WQXR as a Class I-B station and granted WQXR 
a construction permit authorizing the installation of a 
directional antenna and an increase in power to 50 kw. 
Section 3.22 of the Rules defines a Class I station as a 
dominant station operating on a clear channel and designed 
to render primary and secondary service over an extended 
area. The primary service area of such a station is free 
from objectionable interference from other stations on the 
same and adjacent channels, and its secondary service area 
is free from objectionable interference in accordance with 
the engineering standards of allocation. 


26. WQXR’s formerly licensed 10 kw operation provided 
no secondary service (0.5 mv/m-50%) as defined by the 
Technical Standards. The operation authorized in the con- 
struction permit (now licensed) utilizing a directional an- 
tenna provides secondary service nighttime to areas north 
and northwest of New York but not in the direction of 
Paducah (southwest) or to the south. 


27. The operation proposed at Paducah would not result 
in objectionable daytime interference to the primary service 
area of Station WQXR operating as formerly licensed or 
as now licensed for 50 kw. At night the 25 uv/m 10% sky- 
wave signal would not invade either the 0.5 mv/m ground- 
wave or the 0.5 mv/m-50% skywave contours of Station 
WQXR. 


28. Station WQXR asserts, however, that the nighttime 
operation proposed at Paducah would result in objection- 
able interference within WQXR’s nighttime primary serv- 


® On December 10, 1956, Station WQXR was granted a license for the 
50 kw operation. 
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ice area because of the following considerations: Under 
the provisions of the North American Regional Broadcast- 
ing Agreement 1950 (NARBA), the frequency 1560 ke is 
classified as a clear channel, and among other things, Class 
I-B priorities are recognized at New York City and Las 
Villas, Cuba. The station assignment list (Annex 3), an- 
nexed to NARBA, records a Class I-B station at Santa 

Clara (Las Villas), Cuba for unlimited time opera- 
607 tion with a power of 10 kw, directionally. A re- 

striction is placed on the Santa Clara operation so 
that radiation toward the service area of the Class I-B 
station in New York City does not exceed the equivalent of 1 
kw from an omnidirectional antenna. Assuming a radia- 
tion of 225 mv/m for the 1 kw of power permitted to be 
radiated in the direction of New York, the Santa Clara 
station would limit WQXR to the 0.675 mv/m groundwave 
contour. The operation of the proposed Paducah station 
would individually limit WQXR to the approximate 0.402 
mv/m contour. The square root of the sum of the squares 
of these two limitations is 0.786 mv/m.* In computing the 
location of the WQXR 0.786 mv/m contour, WQXR’s en- 


* Part III, paragraph F5(b) of NARBA signed in Washington, D. C. 
in 1950 provides in pertinent part: 


“New broadcasting station assignments and changes in broadcasting 
assignments, together with the information relating to them in- 
corporated in the Initial Broadcasting Station Assignment List in 
Annex 3, shall be deemed to be duly notified and accepted by the 
Contracting Governments on the date of the signing of this Agree- 
ment.” 


7 Counsel for applicant argued that although an assignment at Las 
Villas may be listed in NARBA (1950), there was no station in opera- 
tion at this location; and that consequently it would be improper to 
consider interference to Station WQXR on the basis of the Las Villas 
operation. Without the Las Villas operation the evidence shows that 
Station WQXR would be limited nighttime to the 0.894 mv/m contour 
and that with the addition of the proposed limit of 0.402 mv/m from 
Paducah, the new RSS limitation at New York City would be 0.564 
mv/m. Since the limit would be greater than 0.5 mv/m, objectionable 
interference would result to WQXR. The record does not disclose the 
areas and populations which would be affected thereby. 
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gineering consultant considered the ground conductivity 
in the area to be that shown in Figure M-3 of the Standards. 
Where a signal path involved more than one value of 
ground conductivity, the equivalent distance method was 
employed to determine signal attenuation. The area and 
population between the 0.675 mv/m and 0.786 mv/m con- 
tours for both the formerly licensed 10 kw operation and 
the now licensed 50 kw operation are as follows: 


Area (sq. mi.) *Population 


10 kw operation 84,756 
50 kw operation 76,618 * 


“Excludes communities of 2,500 persons or more re- 
ceiving less than 2 mv/m. Population based on 1950 
U. S. Census. 


29. The entire area where interference is shown to the 
former 10 kw operation of Station WQXR from the pro- 
posed Paducah station receives a signal of at least 0.5 
mv/m from each of five Class I stations located in New 
York City (WRCA, WOR, WABC, WCBS, WNEW). Pri- 
mary service is additionally available to portions of the 
interference area from 21 other stations. Where inter- 
ference is shown to the operation now authorized a signal 
of at least 0.5 mv/m is provided to the entire area by sta- 
tions WRCA, WOR, and WCBS. Stations WABC and 
WNEW provide such signals to 95% and 75% of the area, 


* Although the evidence of record does not establish the relation of this 
population figure with the total population served by WQXR within 
its interference-free ground wave contour, examination of a coverage 
exhibit filed by WQXR on March 7, 1956 with its proof of performance 
for its 50 kw operation shows that its measured 5 mv/m contour includes 
substantially the entire city of New York. Since its mv/m contour 
would extend beyond this contour, it is reasonable to assume that the 
entire City of New York with a population of 7,891,957 (U. S. 1950 
Census) receives primary service from WQXR. Thus, a minimum popu- 
lation of 7,891,957 receives primary service from WQXR at night so 
that the above figure (76,618) is less than 1% of the population served 
by WQXR at night. 
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respectively. Twenty other stations render a primary 
service to varying portions of the alleged interference 
area. 


608 30. A difference arises, however, from the show- 

ing made by the applicant and WQXE as to whether 
protection would be afforded the WQXR primary service 
area during night hours by the proposed operation. This 
is the matter which must be resolved. The Commission’s 
Technical Standards for the co-channel protection of Class 
I-B stations during nighttime hours provide that pro- 
tection from objectionable interference is to be afforded the 
500 uv/m 50% skywave contours of such stations.? The 
Standards specify no co-channel protection rule for the 
nighttime groundwave service of Class I-B stations. This 
omission was plainly not made with the intention that the 
nighttime groundwave service should not be protected, but 
on the assumption that the 500 uv/m groundwave contour 
of each such station fell within the 500 uv/m-50% skywave 
contour of the station, and that protection of the skywave 
contour would automatically result in the adequate protec- 
tion of the groundwave. 


31. While such a situation would always obtain in in- 
stances where a Class I-B station utilized a nondirectional 
antenna with power adequate to render secondary service, 
this is not so where a directional antenna design is utilized 
by a Class I-B station, as is often the case, providing sub- 
stantial restrictions in radiation in one cz more directions. 
In these directions, a skywave signal as great as 500 uv/m- 
50% time ?° may not be developed and, in the absence of a 
skywave contour of this magnitude, no protection need be 
afforded by a Class II station to the skywave produced by 
a Class I-B station in such directions. While it might be 


* Table in Section 3.182(v) of the Rules. 


2° Section 3.182(h) (i) of the Rules provides that secondary service is 
delivered in the areas where the skywave for 50 percent or more of 
the time has a field intensity of 500 uv/m or greater. 
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argued that, in the absence of a specific rule for the night- 
time protection of a Class I station’s groundwave service 
from co-channel interference, no protection need be afforded 
this groundwave, such an interpretation would obviously 
be inconsistent with the intent of the Rules with respect 
to this matter. Neither the applicant nor the respondent 
argue that the WQXR groundwave service should not be 
afforded protection, but rather whether protection is to be 
afforded on the basis of an RSS calculation or on the basis 
of considering single signals only. As hereinabove found, 
the 25 uv/m 10% of the time skywave signal of the proposed 
station would not invade either the 0.5 mv/m groundwave 
contour or the 0.5 mv/m 50% of the time skywave contour 
of Station WQXR. Hence, the applicant contends that 
protection is afforded to both of these contours on the basis 
of a single signal criterion. On the other hand, the respond- 
ent, WQXR, contends that, under the RSS rule, protection 
is not afforded the groundwave service of WQXR (see para- 


graph 28, supra) ; and that the Commission’s Rules require 
the RSS rule to be employed. This question has not been 
specifically dealt with in any prior Commission decision. 


32. In The Argus Press Company case, 6 RR 173, the 
Commission was asked for a declaratory ruling by an ap- 
plicant for a Class II station, which desired to place a 
signal in excess of 25 uv/m-10% inside the 500 uv/m-50% 
skywave contour of a Class I station, where the latter 
already suffered objectionable interference, on the ground 
that the proposed signal, although in excess of the per- 
missible value of 25 uv/m, was less than 50% of the magni- 

tude of the existing interfering signal. The Commis- 
609 sion ruled that an RSS of the interfering signals 

should not be employed in computing protection of 
skywave from skywave, and held that, despite the presence 
of an interfering signal of greater than permissible strength 
within the I-B station’s skywave contour, any new signal 
must not exceed 25 uv/m at this contour. It cited the vary- 
ing nature of the skywave service provided by the I-B 
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station as the reason for affording it protection from the 
increased interference beyond that which could result, in 
this instance, from the addition of new signals under the 
50% rule. ( See, also, Radio Reading, 7 RR 801, 813). 


33. The Examiner in his Initial Decision found that the 
Commission had explicitly stated in this ruling that in 
accordance with its Standards the RSS value of two or 
more skywave signals was to be used in determining the 
level of interference to groundwave service, but construed 
the Commission’s ruling and Standards to be inapplicable 
here on the ground that they did not contemplate a situation 
as here presented ; that the ruling contained the reservation 
that ‘‘objectionable interference exists whenever the single 
signal of an undesired station or the RSS value of two un- 
desired signals, whichever is appropriate in the particular 
case, reaches a certain value’’; and that an unusual case is 
here presented which falls within the ‘‘particular case’’ 
exception of the Argus Press ruling, since neither the 
Commission’s Standards nor the Commission’s rulings and 
decisions offer a direct answer to this problem. 


34. Although a unique situation is presented here, we do 
not believe that this is one to fall within the ‘‘particular 
case’’ exception of the Argus Press case, nor do we be- 
lieve that it is one in which we should permit a deviation 
from the provisions of the Rules,” as urged by the Broad- 
cast Bureau. We find that the appropriate method to be 
employed is the RSS method of computation. In ruling 
thus, we are cognizant that what may appear to be an 
anomaly arises by its use; but nevertheless there are cogent 
reasons for this holding. The Rules and Technical Stand- 


22 Section 8.181(d) reads as follows: 


“(d) While these standards provide for flexibility and set forth 
the conditions under which they are applicable, it is not expected 
that material deviation therefrom as to fundamental principles will 
be recognized unless full information is submitted as to the reason- 
ableness of such departure and the need therefor.” 
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ards ** clearly provide for the use of the RSS method of 
computation in determining interference to groundwave 
service from two or more skywave signals, and we so stated 

in the above-cited Argus Press case. The employ- 
610 ment of the concept of single signal protection to the 

groundwave service of a Class I-B station when 
there are present two or more such signals is inconsistent 
with the Rules and Technical Standards, and because a 
portion of the groundwave service area of a Class I-B 
station is exposed does not in our view either justify or 
require a departure from the established methods employed 
in the determination of the protection of the groundwave 
service areas of other classes of stations. The application 
of the single signal rule would also result generally in a 
lesser degree of protection being afforded Class I-B sta- 
tions than is afforded Class II and Class III stations, pro- 
tection of which is provided by the RSS method of com- 
putation, and whose classifications are lower in rank than 
Class I-B stations. 


35. In illustration of the foregoing, WQXR operating 
as a Class I-B station with 10 kilowatts of power, rendering 
no secondary service, is afforded protection from inter- 
ference only to its groundwave service area. Considering 
the single signal method, the Paducah proposal would pro- 
vide the required protection to WQXR from objectionable 
interference, but, on the other hand, if WQXR were con- 
sidered as a Class II station, a classification which it held 
until 1954 (see paragraph 25, supra) application of the 
RSS rule in determining the protection to be afforded 
such a station would obviously, under the circumstances 
here, result in a greater degree of protection being afforded 
to it than would be afforded a Class I-B station. 


36. The Broadcast Bureau, in illustration of its position 
points out that, if the existing level of interference to 


13 Section 1.382(w) in pertinent part provides as follows: “. . . In the 
case of a desired groundwave signal interfered with by two or more sky- 
wave signals on the same frequency, the RSS value of the latter is used.” 
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WQXR’s groundwave service area were high, an additional 
interfering signal of considerable magnitude by the applica- 
tion of the RSS rule could be imposed without being con- 
sidered objectionable because of the 50% exclusion factor 
provided by the RSS rule. However, in this connection, it 
may be pointed out that the magnitude of the additional 
signal would reasonably be limited by the protection af- 
forded secondary service areas of Class I-B stations, as 
required by the Commission’s Rules and Technical Stand- 
ards and the ruling in the above-cited Argus Press case, 
and for this reason we believe that the possibility envisaged 
by the Broadcast Bureau is not great. Furthermore, as 
hereinabove noted, this is the first instance in which a situa- 
tion of this nature has arisen. 


37. It may also be observed that the nature of the RSS 
Rule is one in which anomalies may arise (see Section 
3.182(0) (3) of the Commission’s Rules). It is also one as 
to which anomalies arise between its application and the 
application of the single signal rule. One such anomaly 
was noted by the Examiner in his Initial Decision where 
he found that while a single signal rule operates to prevent 
a progressive gross deterioration of the skywave service 
of a Class I-B station already subject to substantial inter- 
ference, it is also under some circumstances less rigid 
than an RSS rule. In illustration, he pointed out that a 
number of signals from Class II stations, each of the in- 
dividuals maximum permissible value, may exist at a point 
on the protected skywave contour of a Class I-B station 
on a single signal basis, but that if an RSS rule with a 

50% exclusion factor were applied in such an in- 
611 stance only one signal of the maximum permissible 

value could exist at this contour ; and that other sig- 
nals could not exceed this value. The same observations 
may also be made concerning protection of the groundwave 
service area of a Class I-B station. However, for the rea- 
sons expressed in the above-cited Argus Press case, which 
are based upon the Rules and Standards, we held that the 
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single signal rule would be applied only in computing 
skywave interference to skywave service. There, we stated 
that ‘‘There is sound reason for using a different method 
in computing skywave interference to groundwave service 
than in computing skywave interference to skywave serv- 
ice.”? The reasons there expressed are still valid, and we 
are unable to draw a distinction with respect to the situa- 
tion now before us. 


38. In making the above ruling, we have considered the 
provisions of the 1950 NARBA which provide in part that 
<¢ in the case of nighttime skywave interference to Class 
I stations, the permissible interference specified applies 
separately to each interfering signal, and the presence of 
interference from existing broadcasting stations in excess 
of the amount specified will not reduce the requirements for 
limitation of interference from proposed assignments in 
other countries.’’ Thus, under this provision—in the con- 
sideration of proposed foreign Class II assignments to 
Class I-B frequencies with priority of use assigned to the 
United States, and protection of foreign Class I stations by 
proposed domestic Class IT assignments—the single signal 
rule would prevail. However, this application would not 
operate to bar the use of the RSS rule domestically in the 
manner hereinabove described and, as thus applied, there 
would be no conflict with the provisions of the NARBA. 


39. The showing made by the respondent set out in para- 
graph 28, supra, is based upon station to station calcula- 
tions. Respondent’s engineer testified that a peripheral 
interference study would result in some small differences; 
principally a slight reduction in interference to the north 
of WQXR and a slight increase to the south of WQXE; and 
that the area and population figures given in paragraph 28, 
supra, would remain substantially the same in view of the 
fact that the changes would offset one another. A motion 
to strike the above-described showing was made by the 
applicant on the grounds that (1) the radiation from the 
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proposed operation toward the service area of WQXR 
varied from a value of approximately 28 mv/m to approxi- 
mately 42 mv/m over an angle of plus and minus four de- 
grees from the direct bearing from Paducah to New York, 
and (2) because there is a substantial distance from the 
southern limit of the WQXR service area to its northern 
limit. This motion was denied by the Examiner in view 
of the testimony of the witness that a peripheral study of 
the interference would result in no substantial change in 
the showing. 


40. In a situation such as this, a station to station calcu- 
lation is not an acceptable showing. The service area of 
WQXR operating with 50 kw power extends to the north- 
east to a distance of 83 miles, to the north 55 miles, to the 
northwest 45 miles, to the west 25 miles, to the south 36 
miles, and to the east 30 miles. It is along the fringe of 
this service area that the interference described above 
would prevail. The interference would reduce the distance 
to the limit of the WQXR service area by a maximum dis- 
tance of approximately three miles. The distance from 

Paducah to New York is approximately 822 miles and 
612 is such that the angle at Paducah subtending the 

WQXR service area is appreciable. The design of 
the directional antenna pattern is one where the radiation 
over this angle varies over a considerable range. Thus, it 
cannot be said that the signal intensity from the Paducah 
proposal would remain at a fixed value over the entire 
WQXR nighttime service area; nor can it be said in the 
determination of the interference to WQXR, that, although 
the signal intensity would vary, the increase in signal in- 
tensity in one area would offset the decrease in signal 
intensity in another so that the overall total interference 
would remain substantially unchanged. In addition to that 
which has been mentioned above, the witness in his testi- 
mony concerning a peripheral study of interference failed 
to give any consideration to the 50% exclusion factor in- 
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volved in the application of the RSS rule, a factor which 
cannot be ignored in a situation of this kind. 


41. In light of the foregoing, we find that the above-de- 
seribed showing is not a correct portrayal of the inter- 
ference to WQXR, based upon the RSS method of computa- 
tion. A determination of the interference which would re- 
sult to the groundwave service of WQXR, operating with 
50 kw, must take into account the above factors. When this 
is done it is found that the angle subtended by the WQXR 
service area (50 kw) at Paducah, based upon respondent’s 
portrayal of its service area as shown in its Exhibit 4, 
page 3, extends from a bearing of 64° true to 70° true, over 
which the proposed radiation varies from 30 mv/m to 42 
mv/m; and that the signal from the proposed operation 
over a substantial portion of the WQXR service area would 
be less than one-half of the signal from a station in Cuba 
operating in accordance with the new NARBA, and conse- 
quently would not enter into the RSS calculation of inter- 
ference. It is further found that over the northern part 
of the WQXR service area no interference would occur to 
WQXR, contrary to respondent’s showing. Thus, the in- 
terference which would result to WQXR would be sub- 
stantially less than that shown by the respondent. This 
illustrates our reason, stated above, for holding that re- 
spondent’s showing is unacceptable. 


42. Although, on the basis of the foregoing, the record 
evidence does not correctly portray the interference to 
WQXR, we nevertheless find that interference would result 
to the groundwave service area of WQXR over a portion 
of its service area. The loss in the nighttime primary serv- 
ice of Station WQXR would prevail over an area less than 
524 square miles and to a population less than 78,618. 


43. The Paducah applicant seeks a Class IT facility on a 
clear channel. The normally protected contours for a sta- 
tion of this class are the 0.5 mv/m contour daytime and 
the 2.5 mv/m contour nighttime. While the proposal would 
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not be subject to objectionable interference within its 0.5 
mv/m contour, for daytime operation, interference at night 
from Station WQXR would limit the interference-free serv- 
ice area to the 7.15 mv/m contour. As previously stated, 
between the normally protected (2.5 mv/m) and the inter- 
ference-free (7.15 mv/m) contours there are 10,122 persons 
who would not receive service from the proposed station at 
night. These persons represent 17.1% of the population 
within the normally protected contour, a value in excess of 
the 10% maximum permissible under Section 3.28(c) of 
the Rules. 


613 Conclusions 


1. E. Weaks McKinney-Smith here seeks a construction 
permit for a Class II standard broadcast station to be 
operated on 1560 ke, unlimited time with a power of 1 kw, 
employing a directional antenna at Paducah, Kentucky. 
The applicant has been found by the Commission to be 
qualified in all respects to construct and operate the sta- 
tion as proposed. 


2. Operating as proposed, the proposal would render 
service daytime to a population of 100,283 residing in an 
area of 1,780 square miles within its 0.5 mv/m contour. 
Station WMOK provides primary service to this entire 
area; Stations WKYB and WPAD, Paducah serve be- 
tween 75 and 100% of the area; five other stations serve 
between 50-75% of the area, and 18 other stations serve 
up to 50% of the area. Varying portions of the area re- 
ceive primary service from a minimum of five and a maxi- 
mum of approximately eleven stations. Stations WKYB, 
WPAD and WMOK provide a signal of 2 mv/m or greater 
to Paducah, and a signal of at least 2 mv/m is provided 
to Paducah by Stations, WGGH, Marion, Illinois and 
WCBL, Benton, Kentucky. Station WKTM, Mayfield, 
Kentucky, provides a 2 mv/m signal to a portion of Pa- 
ducah. Daytime, the proposal would not cause interfer- 
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ence to existing stations or receive interference within its 
normally protected contour. (0.5 mv/m). 


3. At night the proposal would be limited to its 7.15 
mv/m contour and would render primary service to a 
population of 49,319 in an area of 174 square miles. A 
small area in which a population of 105 persons reside, or 
0.3 of 1% of the population of Paducah, would not receive 
primary service from the proposal. In this respect, the 
proposal deviates from the Commission’s Rules, since they 
provide that a proposal should render primary service to 
the entire city. However, in this instance, the deviation is 
small, and for this reason we conclude that the proposal 
is in substantial compliance with the Rules in this respect. 


4. The City of Paducah at night receives primary serv- 
ice from Stations WKYB and WPAD. Stations WKYB 
and WPAD render primary service to 47% and approxi- 
mately 26%, respectively, of the proposed service area. 
Primary service is also rendered at night to a part of the 
proposed service area by Station WSM, Nashville, Tennes- 
see. As to the extent of this service, there is a controversy 
on the record. However, the evidence does establish that 
approximately a maximum of 87.1% of the area and a 
minimum of somewhat greater than 53.3% of the area re- 
ceives service from WSM. The proposal would provide, 
as a minimum, a first primary service to a population of 
6,093 residing in the City of Metropolis plus whatever 
number reside in the 12.9% of the area which is not in- 
cluded within the WSM contour and which is outside of 
the interference-free contours of Stations WKYB and 
WPAD. This additional population would not exceed 
1,412 persons. On the other hand, the record shows that 
as @ maximum, the number of persons who would receive 
a first primary service would be somewhat less than 9,911. 
The proposal would provide a population of 10,132 with 

their first local primary service. The only other 
614 primary service now available to a part of this 
number is from Station WSM, Nashville, located ap- 
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proximately 125 miles away. The proposal would provide 
the City of Paducah with its third transmission service, 
and would provide the residents of that city with their 
third primary service at night. An undetermined num- 
ber of persons would receive a second primary service. 
The extent thereof cannot be determined from the record, 
but it would not exceed 6,190 persons. However, this 
number (6,190) would receive a second local primary serv- 
ice. 


5. At night, the proposed operation would not cause in- 
terference to existing stations with the exception of Class 
I-B station WQXE located at New York, New York. It 
would provide protection to the secondary service area 
of WQXR, but would cause interference to its groundwave 
service. The respondent made a showing that the inter- 
ference would prevail over an area of 524 square miles 
in which a population of 76,618 reside. While this show- 
ing is not an acceptable one (see paragraph 39), we will, 
for the purposes of this proceeding, since it has been 
shown (see par. 42) that the interference would not be 
greater, consider that the interference as shown would 
result to WQXR. The area which would be subject to in- 
terefernce receives primary service from three New York 
City Class I stations, two other New York City Class I 
stations render service to 95% and 75% of the area, and 
twenty other stations render a primary service to varying 
portions of the interference area. 


6. On the basis of our Findings of Fact, we are unable 
to definitively conclude that the proposal comes within 
either of the exceptions to Section 3.28(c) of the Commis- 
sion’s Rules. For this reason, it becomes necessary to de- 
termine whether there are circumstances present which 
justify a waiver of the Rule as contemplated by Issue No. 
3. In this connection we have in other instances ™ waived 


18 See Dorsey Eugene Newman, 12 Pike & Fischer 210; Minnesota Valley 
Broadcasting Co., 11 Pike & Fischer 1080; and The WAVZ Broadcasting 
Corp., 13 Pike & Fischer 159, 175. 
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the Rule under circumstances where we believed a waiver 
to be warranted. In determining the question here, we 
must consider whatever factors may be present in the 
proposal which would justify a waiver in terms of the 
public interest. 


7. The proposed operation would have a nighttime limi- 
tation of 7.15 mv/m. The population (10,132) residing 
between this contour and the normally protected contour 
(2.5 mv/m) would constitute 17.1% of the population 
within the normally protected contour, whereas Section 
3.28(c) provides a maximum of 10%. This Rule provides 
further that where this percentage exceeds 10% a grant 
may be made despite the deviation, provided the proposed 
facility would provide a first transmission service to the 
city in which it would be assigned or if it would provide 
a first primary service to 25% of its proposed nighttime 
service area. There is no doubt that the proposal fails to 
comply with the first exception of the Rule—two stations 


are already assigned to Paducah. As to the second, the 

evidence is inconclusive. However, at least 12.9% of the 

proposed nighttime service area would gain a first primary 

service. There is a controversy as to whether this per- 

centage is greater, a controversy which we are unable to 
resolve on the basis of the evidence. 


615 8. In our Memorandum Opinion and Order, re- 

leased January 27, 1955, 10 Pike & Fischer 1600e, 
concerning a petition for review of our Report and Order, 
10 Pike & Fischer 1595, finalizing revisions to the ‘‘10 per- 
cent rule,’’ we stated that except in unusual circumstances 
where it is clearly demonstrated that the public interest 
requires exceptional action, applications which do not meet 
the requirements of the ‘‘10 percent rule”’ would not tend 
to further the objectives of Section 307(b) of the Act. We 
also stated in a footnote to our Report and Order released 
August 11, 1954, adopting Section 3.28(c) that waivers of 
the Rule would be granted only in unusual circumstances 
in which it is clearly demonstrated that the public interest 
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requires such action. Thus, as there expressed; we con- 
templated that situations would arise where the public in- 
terest would require a waiver of the Rule. We believe 
that such a situation has been presented in this proceed- 
ing. The proposed operation would provide a first pri- 
mary service to 6,093 persons who reside in Metropolis, 
Illinois, and it would provide a first primary service to 
at least 12.9% of its proposed nighttime service area. In 
addition, the proposed operation would provide a first local 
primary service to a population of 10,132; a third trans- 
mission service to Paducah; and a third primary service at 
night to the residents of Paducah. All of this persuades 
us that a waiver of the Rule is warranted. 


9. In reaching this conclusion we have considered the 
provisions of Section 3.28(c) of the Commission’s Rules.** 
Tn this connection we conclude that the interference which 
the proposed operation will cause to the nighttime primary 
service area of Station WQXR is insubstantial,“ and that 


the need for the proposed service outweighs the need for 
the service which will be lost by reason of such interfer- 


14 Section 3.28(c) reads as follows: 


‘<Upon a showing that a need exists, a Class II, III or IV station 
may be assigned to a channel available for such class, even though inter- 
ference will be received within ita normally protected contour: Provided: 
(1) no objectionable interference will be caused by the proposed station 
to existing stations or that if interference will be caused, the need for 
the proposed service outweighs the need for the service which will be 
lost by reason of such interference; and (2) primary service will be pro- 
vided to the community in which the proposed station is to be located; 
and (3) the interference received does not affect more than 10% of the 
population in the proposed station’s normally protected primary service 
area. However, in the event that the nighttime interference received by 
the proposed station would exceed this amount, then an assignment may 
be made if the proposed station would provide either a standard broad- 
cast nighttime facility to 2 community not having such a facility or if 

* 25% or more of the nighttime primary service area of the proposed 
station is without primary nighttime service.’’ 


15 Less than 1%, see footnote 8, supra. 





162 


ence. (See paragraph 10 and 11, infra). We also 
616 have considered the extent to which the proposal 

here deviates from the requirements of Section 
3.28(c) of the Rules (it involves a population loss of 17.1% 
as against the maximum loss of 10% permitted by the 
Rule); the degree to which the proposal meets one of the 
exceptions provided by sub-paragraph (c)(3) of the Rule 
(in that at least 12.9% of the proposed nighttime primary 
service area is without primary service—against the 25% 
provided by the Rule); and our Report and Order, here- 
inabove cited, in which comments were made concerning 
the efficient utilization of available facilities, and wherein 
we stated that the 10% figure was adopted as a value which 
would insure an efficient utilization of available facilities. 
Thus, to the extent (7.1%) to which it deviates from the 
10% value, the subject proposal would constitute a less 
efficient utilization of the facility than that which we con- 
templated in our Report and Order. We also have con- 
sidered the fact that the record is silent concerning the 
programming which would be rendered by the proposed 
station. We do not believe that this lack diminishes in 
any way the showing made here which in our view war- 
rants a waiver of Section 3.28(c) of the Commission’s 
Rules. In view of the public interest factors, mentioned 
in paragraph 8 supra, we are impelled to grant a waiver 
of Section 3.28(c) of our Rules in order that the proposal’s 
non-compliance therewith will not constitute a bar to the 
grant of the application. 


10. Section 3.24(b) ?* of the Commission’s Rules pro- 
vides that when a proposed operation would cause ob- 


16 Section 3.24(b) reads as follows: ‘‘An authorization for a new standard 
broadcast station or increase in facilities of an existing station will be issued 
only after a satisfactory showing has been made in regard to the following, 
among others: . . . (2) That objectionable interference will not be caused 
to existing stations or that if interference will be caused the need for the 
proposed service outweighs the need for the service which will be lost by 
reason of such interference. That the proposed station will not suffer inter- 
ference to such an extent that its service would be reduced to an unsatisfac- 


tory degree... .”’ 
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jectionable interference to an existing station, an assign- 
ment will be made only after a satisfactory showing has 
been made that the need for the proposed service out- 
weighs the need for the service which will be lost by rea- 
son of such interference. As hereinabove stated, the pro- 
posed operation would cause objectionable interference, at 
night, to 76,618 persons in an area of 524 square miles 
within the WQXK nighttime primary service contour. 
Conclusions as to this interference problem are set out 
below. 


617 11. In this instance, the populations losing the 

WQXR service are now served 100% by WRCA, 
WOR and WCBS, 95% by WABCO, and 75% by WNEW, 
all are Class I stations located in New York City. In ad- 
dition, twenty other stations render primary service to 
varying portions of the interference area. The area (1,780 
square miles) and populations (100,283) gaining service 
from the proposed operation in the daytime now receive 
service in the entirety from two stations—WMOK, Metro- 
polis, Illinois and WPAD, Paducah, Kentucky, a Class II 
station—six others serve between 50-75% of the area, one 
of which is WKYB, Paducah, a Class IV station, and 18 
other stations serve up to 50% of the area. Varying por- 
tions of the area receive primary service from a minimum 
of five and a maximum of approximately eleven stations. 
At night, 47% and 26% of the area gaining service now 
receive service, respectively, from WKYB and WPAD. A 
part (see paragraph 4, supra) receives service from WSM, 
Nashville, Tennessee, a Class I station located approxi- 
mately 125 miles from Paducah. The proposal at night 
would render primary service to a population of 49,319 
and would provide a first local primary service to 49.5% 
of its proposed service area in which 10,132 persons reside, 
6,093 of whim, plus an undetermined number, are now with- 
out any primary service. Thus, the proposal would bring 
to Paducah, a city with a population of 32,828, a third 
transmission service both day and night, a third nighttime 
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primary service to the residents of Paducah, thereby pro- 
viding the 32,828 residents thereof with a multiple choice 
of nighttime programs. It would also provide a second 
local primary service to 6,190 persons, a part of which 
would receive a second primary service. In addition, it 
would bring to Paducah a third competitive service. We 
believe that these factors demonstrate a compelling need 
for the service proposed; and that the need therefor far 
outweighs the need for the WQXR service which would 
be lost. The persons losing the WQXR service outnumber 
the persons gaining the proposed service at night, but we 
do not believe that the relative number here is a proper 
criterion by which the need for service should be weighed. 
The evidence of record does not establish the relationship 
between the number of persons which will be subject to 
interference to the population to which WQXK renders 
primary service, but as shown by footnote 8, supra, it 
would be less than 1%. 


12. In reaching the above conclusion we have considered 
the fact that the applicant has not presented any evidence 
concerning the proposed programming of the station, nor 
is there any evidence as to the type of programs rendered 
by WQXR or the need therefor to the area which would 
lose the WQXR service. In a situation such as here, we 
do not believe that such a showing is necessary to a reso- 
lution of the relative needs called for under the provisions 
of Section 3.24(b) of the Commission’s Rules. The inter- 
ference to WQXRK is co-channel in nature and there would 
be no substitution of the program service of the proposed 
station for the program service of WQXR. In the pro- 

ceeding of Dorsey Eugene Newman, 12 Pike & 
618 Fischer,” where a similar situation was presented 
involving co-channel interference, we held there that 
a showing concerning programs was unnecessary to a com- 
parative determination of the relative needs for the pro- 


17 Affirmed by Court of Appeals for the District of Columbia by slip opin- 
ion, December 27, 1956. 
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posed service and for the existing service. Here, the inter- 
ference to WQXR percentagewise is small; there are a 
number of other services available to the area losing serv- 
ice; and those services are available from stations which 
are located as near to the interference area as is WQXR. 
As we stated in the above cited case, we do not believe 
that the pronouncement of the Court in Democrat Print- 
ing Co. v. FCC, 7 Pike & Fischer, 202 F. (2d) 298, 91 U.S. 
App. D. C. 72 (1952) can reasonably be construed to re- 
quire, as a matter of law, comparative consideration of 
the program services expected to be lost with those ex- 
pected to be gained in connection with all applications in- 
volving objectionable interference to existing stations. The 
facts here with respect to the interference to WQXR dif- 
fer so materially from those in the Democrat Printing 
Company case that that doctrine is not applicable in this 
proceeding.”® 


13. As aforementioned, there is no evidence in this pro- 
ceeding concerning the program service now rendered by 
WQXR and whether such program service fulfills unique 
or peculiar needs of the population which would lose serv- 
ice because of interference from the proposed operation. 
Additionally, there is no evidence concerning the program 
service to be rendered by the proposed operation. The 
Commission did not specify any issue calling for a com- 
parison of the program services, nor was any request 
therefor made by any party to the proceeding. For the 
reasons stated above, we do not believe that such an issue 
is necessary to a proper disposition of this proceeding. 


14. Three exceptions filed by the respondent require fur- 
ther consideration. The respondent has excepted to the 
Examiner’s refusal to permit it to make a showing con- 
cerning WQXR’s secondary service area based upon 
measurements and also to the exclusion of proffered evi- 


18 Thus the interference involved in Democrat Printing Co. was not only 
to an adjacent channel facility; it was very substantial. 
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dence concerning a paid subscription list to WQXR’s Pro- 
gram Guide from subscribers located in areas generally 
to the south and southwest of New York where the respond- 
ent contends WQXE renders secondary service, and where 
interference would result to WQXR’s alleged secondary 
service area. The Commission is in accord with the Ex- 
aminer’s rulings. As to the first, the Commission, in its 
Report and Order, entitled Amendment of the Standards 
of Good Engineering Practice Concerning Standard Broad- 
cast Stations (Docket No. 10492), 10 Pike & Fischer 1562, 
released March 12, 1954, stated, among other things, “‘. . - 
we adhere to the conclusion reached in the cited decisions 
that the use of the limited amount of data available in in- 
dividual cases through the measurements provided for in 
the existing rules cannot be relied upon to refute the valid- 
ity and applicability of the skywave curves contained in 
the Standards, and that skywave recordings should be 
submitted only in a general rule-making proceeding.’’ For 
this reason, as well as for the other reasons, expressed 


in the above-referenced Report and Order, we affirm the 
Examiner’s Ruling. 


619 15. As to the second, we can discern no useful 

purpose in permitting a showing concerning the lo- 
cations of subscribers to the WQXR Program Guide. Re- 
spondent argues that a showing of this nature would estab- 
lish that WQXB had listeners in the area; and that these 
listeners would be deprived of the WQXR service through 
the interference which would result from the proposed op- 
eration. Even assuming that respondent were to establish 
that it had such listeners, a showing of this kind would 
have no bearing upon the question of whether secondary 
service, as defined by the Commission’s Rules and Tech- 
nical Standards, is rendered to those areas (See footnote 
10, supra) or whether such service would be entitled to pro- 
tection from interference in accordance with the Commis- 
sion’s Rules and Teehnical Standards. To urge protec- 
tion of such areas from interference, it must be estab- 





167 


lished, in accordance with Commission’s Rules, that WQXR 
places a minimum signal of 0.5 mv/m for 50% of the time 
to those areas. This the respondent has failed to do. 


16. The respondent has also excepted to the Examiner’s 
failure to find that the proposed nighttime service area 
lies within the 100 uv/m groundwave contours of three 
Class I stations; and that these stations render primary 
service to the proposed service area. In support, respond- 
ent states that the Commission held in the WDZ Broad- 
casting Company case, 7 RR 443, that objectionable fading 
is not a factor in determining primary service areas; and 
that a signal intensity of 0.1 mv/m constitutes primary 
service in rural areas as provided by Section 3.182(f) of 
the Commission’s Rules. In the case cited, the Commis- 
sion did hold that consideration of objectionable fading 
would not be a factor in determining primary service areas, 
and still adheres to that ruling. However, of significance 
here, is the fact that the Commission has not held that a 
signal intensity of 0.1 mv/m constitutes primary service in 
a situation of this kind, but on the contrary has ruled 
consistently that the primary service of Class I stations at 
night is limited to their 0.5 mv/m groundwave contours. 
In the Courier-Journal & Louisville Times Co. case (5 Pike 
& Fischer 348, the Commission stated, in part, as follows: 
‘‘The Commission’s Standards of Good Engineering Prac- 
tice provide that a Class I-A station is to be protected to 
its 0.5 mv/m groundwave contours both day and night 
from adjacent channel stations and to its 0.1 mv/m contour 
during the day from co-channel stations. Hence, accord- 
ing to the Commission’s Standards, the primary service 
of a Class I-A station at night is based upon its 0.5 mv/m 
contour.’’? Thus, on the ground that a signal of 0.1 mv/m 
does not constitute primary service the exception is de- 
nied. 

17. In view of the compelling public interest factors 
present in the instant proposal, we believe, under the man- 
date of Section 307(b) of the Communications Act of 1934, 
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which provides for the ‘distribution of licenses, frequen- 

cies, hours of operation, and of power among the 
620 several States and communities as to provide a fair, 

efficient, and equitable distribution of radio service 
to each of the same’’, that we are required to grant the 
application of E. Weaks McKinney-Smith and thereby pro- 
vide, among other things, a first primary nighttime service 
to a substantial population, of at least 6,093, located within 
approximately eight miles from Paducah, a third trans- 
mission service and a third nighttime primary service to 
Paducah and a first local primary service to a population 
of 10,132, even though such a grant would result (1) in 
causing interference to the nighttime primary service of 
a Class I station, all such interference area already hav- 
ing primary service from a substantial number of other 
standard broadcast stations; and (2) in the violation of 
Section 3.28(c) of the Commission’s Rules, a waiver of 
which we have hereinbefore found to be in the public 
interest. 


18. In connection with the 307(b) controlling considera- 
tion, it is noted that during the progress of this proceeding 
WQXBE opposed in its own behalf the Commission’s de- 
letion of the 307(b) issue originally ordered herein. Such 
issue at an early stage in the proceeding was ordered due 
to the fact that at the time this was a mutually exclusive 
proceeding in which another applicant sought the facility in 
opposition to E. Weaks McKinney-Smith. The other ap- 
plicant proposed the location of its station at Fort Ogle- 
thorpe, Georgia, which would have involved a comparison 
of community need on the part of the Commission within 
the statutory standard of Section 307(b). However, the 
withdrawal of the Fort Oglethorpe applicant made such 
issue moot as a factor of choice between competing appli- 
cants. WQXR, on the other hand, is an existing station. 
There is no question before the Commission in this pro- 
ceeding of imperilment of its license through the approval 
of the McKinney-Smith applicant which might involve the 
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loss of the WQXR facility to the community as to which it 
is licensed. As to any question of possible defacto modifi- 
cation of WQXR’s license by approval of the application 
for permit herein, due to the interference problem raised, 
no 307(b) question is presented but rather one of due proc- 
ess in relation to any possible injury to WQXR involved in 
a grant of the application before the Commission. In this 
regard WQXR has obtained a full hearing. The deter- 
mination of the Commission, following full hearing on this 
question is, as has been stated, that the public interest in 
supplying the established local need for standard broad- 
casting service in the area covered by the McKinney-Smith 
proposal outweighs the less than 1% interference loss sus- 
tained by WQXR. The Commission is aware that there 
is some disparity between the number of persons receiv- 
ing a first and/or further service by the proposal made as 
compared with the number of persons in an area a con- 
siderable distance removed who would lose the programs 
of WQXR. But, as pointed out herein, those persons los- 
ing WQXR service have available to them multiple serv- 
ice from other stations as contrasted with the limited 
service available to those in the coverage area of Mc- 
Kinney-Smith. It is the purpose and mandate of the 
Commission to assist in the development—consonant with 
substantial maintenance of efficient programming impaired 
to the least extent practicable by interference factors—of 
an adequacy of choice to the public, urban and rural, of 
program service. This decision would accomplish 

621 this objective for a number of persons in Paducah 
and contiguous area; that it may reduce slightly an 
already large variety of choices to a greater number of 
persons in another section of the country is of far less con- 
cern to the public interest objective and must be accepted 
as an incident consequent upon the furtherance of the statu- 
tory directive. This conclusion is unaffected by any unique 
service which WQXR may render to the intereference area. 
19. Upon a careful review of the entire record, and par- 
ticularly in view of the foregoing, we conclude that public 





170 


interest, convenience and necessity would be served by a 
grant of the application of E. Weaks McKinney-Smith, 
Paducah, Kentucky. 


Ir Is Onverep, This 13th day of February, 1957, that the 
application of E. Weaks McKinney-Smith for a construc- 
tion permit to establish a new standard broadcast station 
in Paducah, Kentucky, which would operate on 1560 kilo- 
cycles with 1 kilowatt power, unlimited time, and employ- 
ing a three-element directional antenna, Is GranrEp, sub- 
ject to the following conditions: 


1. That a properly designed phase monitor shall be 
installed in the transmitter room as a means of 
continuously and correctly indicating the phases 
of currents in the various elements of the direc- 
tional antenna system. 


. That field intensity measuring equipment shall be 
available at all times. After commencement of op- 
eration, the field intensity at each of the monitor- 


ing points shall be measured at least once every 
seven days, and an appropriate record shall be 
kept of all measurements so made. 


. That in addition to the proof of performance on 
the directional antenna system, a complete non- 
directional proof of performance shall be made. 
The proofs of performances shall be accepted by 
the Commission before the progrem test authoriza- 
tion will be issued. 

FeperaL Communications ComMMISsION 


Mary Jane Mores 
Mary Jane Morris 
Secretary 
Released: February 14, 1957 
[Szax] 
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Petition for Rehearing 

Pursuant to the provisions of Section 405 of the Com- 
munications Act of 1934, as amended, and Section 1.390 
of the Rules and Regulations of the Commission, Interstate 
Broadcasiing Company, Inc., licensee of Radio Station 
WQXt, New York City, and a party to the instant pro- 
ceeding, herewith petitions the Commission for a rehear- 
ing of the above matter. For the reasons hereinafter 
stated, the Commission should reconsider and reverse its 
Decision of February 13, 1957 (released February 14, 1957) 
granting the above-entitled application of E. Weaks Mc- 
Kinney-Smith for authority to build a new standard broad- 
cast station in Paducah, Kentucky, on the frequency of 
1560 kilocycles. 


PRELIMINARY STATEMENT 


This proceeding involved the application of E. Weaks 
McKinney-Smith for authority to construct a new stand- 
ard broadcast station in Paducah, Kentucky, on the fre- 
quency of 1560 kilocycles, with a power of 1 kilowatt, using 
the same directional antenna during both day and night 
hours of operation. WQXR, a Class I-B station operat- 
ing with 50 kilowatts in New York City, opposed the grant 
of the application because the proposed operation would 
cause objectionable interference as defined by the rules 
of the Commission within the normally protected night- 
time service contours of WQOXR. 

After a hearing on the matter on issues as designated 
by the Commission, the Examiner entered his Initial De- 
cision proposing to deny the application of E. Weaks Me- 
Kinney-Smith. The Examiner concluded that the pro- 
posed operation would not cause objectionable interference 
to WQXR. However, he proposed to deny the application 
because it was in conflict with the provisions of Rule 
3.28(c) (10% rule) and that to waive the provisions of 

this rule in the circumstances presented ‘‘would be 
626 to engraft upon the rule a third condition of excep- 
tion under the guise of a waiver”. After exceptions 
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and oral argument, the Commission released its Decision 
of February 13, 1957, granting the application. The Com- 
mission concluded that even though the operation would 
cause considerable objectionable interference within the 
nighttime primary service area of WQXR, the mandate 
of Section 307(b) of the Act required that the Commis- 
sion waive the provisions of Rule 3.28(¢) and grant the 
application of E. Weaks McKinney-Smith. In so doing, the 
Commission made findings of fact wholly inconsistent with 
the evidence of record and committed substantial errors 
of law in the following respects: 


1. The Commission deprived Interstate Broadcasting 
Company of the hearing to which it was entitled under the 
Communications Act of 1934, as amended, in concluding 
that the mandate of Section 307(b) required the grant of 
the McKinney-Smith application when, over the objection 
of WQXR and on the petition of the applicant, it had re- 
moved Section 307(b) considerations from the proceed- 


ing. 


2. The Commission erred as a matter of fact and law in 
refusing to recognize the evidence of record showing pri- 
mary service of a field strength in excess of 100 uv/m 
or greater from three standard broadcast stations over the 
whole of the nighttime service area of the prope-<ed sta- 
tion. 


3. The Commission erred as a matter of fact in failing 
to find that there was primary service in excess of 500 
uv/m from Station WSM over more than 75% of the 
nighttime service area of the proposed station. 


4. The Commission erred as a matter of law in holding 
that the provisions of Rule 3.28(c) must be waived be- 
cause the proposed station would give a first nighttime 
primary service to 6,093 persons and a third primary serv- 
ice at night to Paducah, Kentucky. 
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The Commission deprived Interstate Broadcasting 
Company of the hearing to which it was entitled under 
the Communications Act of 1934, as amended, in con- 
cluding that the mandate of Section 307(b) required 
the grant of the McKinney-Smith application when, 
over the objection of WQXR and on the petition of 
the applicant, it had removed Section 307(b) con- 
siderations from the proceeding. 


This proceeding was held on the following issues as 
stated by the Commission in its Order of Designation, as 
amended: 


‘1. To determine the areas and populations 

which may be expected to gain or lose primary 

service from the operation of the stations as proposed, 

and the availability of other primary service to such 
areas and populations. 


‘¢2. To determine whether the subject proposed op- 
erations would involve objectionable interference with 
the existing or the authorized (File No. BP-4506) op- 
eration of Station WQXR, New York City, N. Y., or 
with any other existing standard broadcast station, 
and, if so, the nature and extent of such interference. 


‘<3. To determine whether the operation proposed 
by E. Weaks McKinney-Smith would be in compli- 
ance with the provisions of Section 3.28(c) of the 
Commission’s Rules, and, if not, whether circumstances 
exist which, as determined by the Commission in the 
public interest, warrant a waiver of said rule.”’ 


In paragraph 17 of the Conclusions to its Decision, the 
Commission concludes that in the circumstances of this 
case, ‘‘under the mandate of Section 307(b) of the Com- 
munications Act of 1934, * * * we are required to grant 
the application of E. Weaks McKinney-Smith’’. In the 
succeeding paragraph (par. 18), the Commission charac- 
terizes this conclusion as ‘‘the 307(b) controlling consider- 





174 


ation’. In determining in the circumstances of this case 
that the ultimate result in the proceeding was required 
by the provisions of Section 307(b) of the Act, the Com- 
mission denied Interstate Broadcasting Company of a fair 
hearing under the provisions of Section 309(b) and Sec- 
tion 316 of the Communications Act and, notwithstanding 
the Commission’s protestations to the contrary in para- 
graph 18 of its Conclusions, this action deprived Interstate 
of the due process to which it was entitled under the Con- 
stitution of the United States and the provisions of the 
Communications Act of 1934, as amended. 

The original hearing notice in this proceeding con- 
tained, among others, as Issue 5, the following: 


‘To determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which, if 
either, of the subject proposals would provide the more 
fair, efficient and equitable distribution of radio serv- 
ice.’? (Underscoring supplied) 


By petition filed on June 8, 1955, E. Weaks McKinney- 
Smith, the applicant herein, requested the deletion of this 
issue because the dismissal of the competing application 
rendered the 307(b) issue ‘‘moot’’. Interstate opposed 
the deletion of this issue, stating in part: 


“cy, * * * Significantly, the language of the issue 
raises a question as to whether the grant of either of 
the applications involved in the proceeding would pro- 
vide a fair, efficient and equitable distribution of radio 

service. 


628 “<2. Other issues in the proceeding require a 
determination as to whether or not the opera- 

tion proposed by E. Weaks McKinney-Smith will re- 
sult in objectionable interference to the operation of 
Radio Station WQXR, a Class I-B station located in 
New York City. Interstate Broadcastmg Company 
has heretofore alleged that the operation proposed by 

E. Weaks McKinney-Smith will result in objectionable 
interference to Station WQXR. Interstate Broad- 
casting Company will delineate at the hearing on this 
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proceeding the nature and extent of this interference. 
Since this interference will be to the radio service now 
rendered by WQXR, and since E. Weaks McKinney- 
Smith proposes the establishment of a new radio serv- 
ice, it is clear that the Commission must, in the deter- 
mination of this proceeding, consider, among other 
things, whether or not the radio service now presented 
by Station WQXR should be destroyed by the new 
service proposed by E. Weaks McKinney-Smith, or 
whether the radio service now rendered by WQXR 
should be maintained at the expense of not authoriz- 
ing that service proposed by E. Weaks McKinney- 
Smith. This directly raises a question as to whether 
or not the proposal of E. Weaks McKinney-Smith will 
result in a fair, efficient and equitable distribution of 
radio service. 


“¢3. It has been well established that Section 307(b) 
of the Communications Act of 1934, as amended, con- 
templates a fair, efficient and equitable allocation of 
both reception service and transmission service. (See 
Utica Observer Dispatch, Inc., 11 FCC 383; Finger 
Lakes Broadcasting System, 11 FCC 528) 


‘‘4. The instant proceeding involves, among other 
things, a determination as to whether or not the re- 
quirements of Section 307(b) would be met by a grant 
of the application o fE. Weaks McKinney-Smith look- 
ing toward the establishment of reception service in 
the vicinity of Paducah, Kentucky, to the sacrifice of 
reception service from Radio Station WQXR. In the 
case of North Plains Broadcasting Corp., 7 BR. R. 93, 
the Commission specifically stated on page 106a: 


‘In reaching this conclusion, consideration has 
also been given to the provisions of Sections 1 and 
307(b) of the Communications Act of 1934, as 
amended, which requires the Commission, to the 
extent possible to provide primary service for all 
of the people of the United States and to so allocate 
radio facilities as to achieve a fair, efficient and 
equitable distribution thereof. However, this man- 
date of the Communications Act does not mean that 
the absence of broadcast reception or of local trans- 
mission facilities automatically requires the grant 
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of an application, without regard to the ensuing 
impact upon existing stations or compliance with the 
Commission’s Standards. On the contrary, the Com- 
mission has repeatedly denied applications for sta- 
tions in communities without local transmission fa- 
cilities and involving relatively large ‘‘white areas’’ 
where it appeared that the allocation proposed 
would do violence to the Commission’s basic plan 
of allocation as set forth in its Standards of Good 
Engineering Practice, and would cause objectionable 
interference to existing stations. See Lemoyne Col- 
lege, 6 Pike and Fischer R. R. 1201; Chronicle Pub- 
lishing Company, 3 Pike and Fischer R. R. 425; 
Journal-Review Company, 4 Pike and Fischer R. R. 
1240; Acme Broadcasting Co., 5 Pike and Fischer 
R. RB. 283;’ (Underscoring supplied) And, see City 
of New York, 9 FCC 169; WGAR Broadcasting 
See 10 FCC 222; Martin R. O’Brien, 10 FCC 
1 3 


Nevertheless, on July 22, 1955, the Commission in re- 
sponse to the petition of McKinney-Smith by Order held 


that the dismissal of the competing application rendered 

Issue 5 moot, and deleted that issue from the pro- 
629 ceeding. In so doing, the Commission affirmatively 

and unequivocally advised the parties to the pro- 
ceeding that the outcome of the proceeding would not be 
governed by Section 307(b) considerations. As a result 
of this determination by the Commission, Interstate Broad- 
casting Company directed its participation in the pro- 
ceeding solely to the remaining issues in the proceeding, 
little believing that the Commission could be so callous 
and unfair as to turn around and decide the case on the 
very questions it had, over the objection of Interstate, de- 
leted from the proceeding. 

The right of Interstate Broadcasting Company as li- 
censee of Station WQXR to participate in this proceeding 
was determined some years ago by the Supreme Court 
of the United States in Federal Communications Commis- 
sion v. National Broadcasting Company, Inc. (KOA), 319 
U. S. 239. There the Court held that an application that 
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would cause objectionable interference to an existing li- 
censee contrary to the rules of the Commission was, in 
fact and in substance, a modification of the existing sta- 
tion’s license, and on page 245 stated: 


‘“‘This being so, § 312(b) [now §316] requires that 
it be made a party to the proceeding. We can accord 
no other meaning to the language of the proviso which 
requires that the holder of the license which is to be 
modified must have notice in writing of the proposed 
action and the grounds therefor and must be given a 
reasonable opportunity to show cause why an order of 
ay should not issue.’’ (Underscoring sup- 
pli 


The Commission in this proceeding has found and con- 
cluded that the proposed operation of McKinney-Smith 
will cause objectionable interference to WQXR within the 
contours to which it is entitled to protection under the 
rules of the Commission. Thus, the Commission has con- 
cluded that the license of WQXK must be modified. Sec- 
tion 316(a) of the Act says: 


‘¢No such order of modification shall become final 
until the holder of the license or permit shall have 
been notified in writing of the proposed action and 
the grounds and reasons therefor, and shall have been 
given reasonable opportunity, in no event less than 
thirty days, to show cause by public hearing, if re- 
quested, why such order of modification should not 
issue.”? (Underscoring supplied) 


The hearing in the instant matter was held pursuant 
to the provisions of Section 309(b) of the Act. The Order 
of Designation named WQXK a party presumably pursu- 
ant to the holding of the Court in the KOA case. In 
pertinent part, Section 309(b) states: 


630 “If the Commission, after considering such 
reply, shall be unable to make the finding speci- 

fied in subsection (a), it shall formally designate the 
application for hearing on the grounds or reasons then 
obtaiming and shall notify the applicant and all other 
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known parties in interest of such action and the 
grounds and reasons therefor, * * *’? (Underscoring 
supplied) 


In the course of these proceedings the Commission af- 
firmatively and unequivocally removed Section 307(b) con- 
siderations from the grounds and reason for a possible 
modification of the WQXRK license. In these circum- 
stances, to turn around and use 307(b) considerations as 
the grounds and the reasons for the modification of the 
WQXR license was a flagrant abuse of fundamental prin- 
ciples of fair play and due process. As the Court said 
in the KOA case: 


“*A licensee cannot show cause unless it is afforded 
opportunity to participate in the hearing, to offer 
evidence, and to exercise the other rights of a party.’’ 


And, as stated by the Supreme Court in Morgan v. United 
States, 304 U. S. 1: 


‘The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportun- 
ity to know the claims of the opposing party and to 
meet them. The right to submit argument implies 
that opportunity; otherwise the right may be but a 
barren one. Those who are brought into contest with 
the Government in a quasi-judicial proceeding aimed 
at the control of their activities are entitled to be 
fairly advised of what the Government proposes and 
to be heard upon its proposals before it issues its final 
command.’’ 


For these reasons the action of the Commission grant- 
ing the application of E. Weaks McKinney-Smith on the 
ground and reason that such action was required by the 
mandate of Section 307(b) of the Communications Act 
of 1934, as amended, deprived Interstate Broadcasting 
Company, Inc. (WQXR), of a hearing contrary to the 
principles of due process established by the Constitution 
of the United States and the provisions of Sections 309(b) 
and 316 of the Communications Act of 1934, as amended. 
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The Commission erred as a matter of fact and law 
in refusing to recognize the evidence of record show- 
ing primary service of a field strength in excess of 
100 uv/m or greater from three standard broadcast 
stations over the whole of the nighttime service area 
of the proposed station. 


One of the specific issues in this proceeding, as set forth 
by the Commission in its Order of Designation, as amended, 
was: 


631 ‘‘To determine whether the operation pro- 
posed by E. Weaks McKinney-Smith would be 

in compliance with the provisions of Section 3.28(c) of 

the Commission’s Rules, and, if not, whether circum- 
stances exist which, as determined by the Commission 

in the public interest, warrant a waiver of said rule.’’ 


Rule 3.28(c) provides: 


‘“‘Uopn showing that a need exists, a Class II, III, 
or IV station may be assigned to a channel available 
for such class, even though interference will be re- 
ceived within its normally protected contour; Pro- 
vipeD: (1) No objectionable interference will be caused 
by the proposed station to existing stations or that 
if interference will be caused, the need for the pro- 
posed service outweighs the need for the service which 
will be lost by reason of such interference; and (2) 
primary service will be provided to the community in 
which the proposed station is to be located; and (3) 
the interference received does not affect more than 10 
percent of the population in the proposed station’s 
normally protected primary service area. However, 
im the event that the nighttime interference received 
by the proposed station would exceed this amount, then 
an assignment may be made if the proposed station 
would provide either a standard broadcast nighttime 
facility to a community not having such a facility or 
if 25 percent or more of the nighttime primary serv- 
ice area of the proposed station is without primary 
nighttime service.’’ 
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The Commission found that the proposed operation 
would suffer interference at night to such an extent that 
17.1 percent of the population within the normally pro- 
tected nighttime contour would not receive service from 
the proposed station. (See Decision, Conclusion Par. 7) 

Rule 3.28(c) prohibits a grant of an application when 
this figure is in excess of 10 percent. Contrary to the ob- 
servation (7% deviation) made in paragraph 9 of the 
Conclusions to the Commission’s Decision, the instant pro- 
posal represents a 70 percent departure from the require- 
ments of the rule. 

The rule contains a saving clause or specific exception 
to its application. Thus, it provides that it shall not op- 
erate to prevent the grant of an application when 25 per- 
cent or more of the nighttime service area of the proposed 
station is without primary service. The uncontroverted 
evidence in this proceeding shows that at least three stand- 
ard broadcast stations, WSM, WHAS and KMOX, render 
a primary service in excess of 100 uv/m to all of the pro- 
posed nighttime service area of the Paducah station. (Ex. 
20, WQXE Ex. 1, pp. 1 & 2) The Commission refused to 
consider that this was primary service within the meaning 
of Rule 3.28(c) (See Decision, Conclusion Par. 16) In 
doing so, the Commission ignored its own rules contrary 

to the requirements of law. 
632 The pertinent words in Rule 3.28(c) to this con- 
sideration are, ‘‘if 25 percent or more of the night- 
time primary service area of the proposed station is with- 
out primary nighttime service’. (Underscoring supplied) 

Rule 3.11 of the Commission’s Rules and Regulations de- 
fines the term ‘‘primary service area’’ as ‘‘the area in 
which the groundwave is not subject to objectionable inter- 
ference or objectionable fading’’. The table contained in 
Rule 3.182(f) of the Commission’s Rules states that 100 
uv/m constitutes primary service in rural areas. This 
section of the rules further advises that ‘‘ All these values 
are based on an absence of objectionable fading, either in 
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changing intensity or selective fading, the usual noise 
level in the areas, and an absence of limiting interference 
from other broadcast stations’. Rule 3.182(g¢) advises 
that ‘‘The values in paragraph (f) of this section shall 
apply except as individual consideration may determine’’. 
(Underscoring supplied) 

Correctly, the Commission recognized that under the 
holding in WDZ Broadcasting Company, 7 RR 443, the 
presence or absence of fading was not to be considered in 
determining the extent of primary service. (See Deci- 
sion, Conclusion Par. 16) Thus, on the Commission’s own 
reasoning, the record now affirmatively establishes that at 
least three broadcast stations serve the proposed service 
area at night with an interference-free groundwave field 
strength in excess of 100 uv/m. The Rules of the Com- 
mission define this degree of service as primary service. 
There is nothing in these rules that in any way says they 
are not applicable to considerations arising under Rule 
3.28(¢) or, for that matter, limits their application in any 
respect to particular situations, whatever they might be. 
The above cited rules must be taken for what they pur- 
port to be; ie., rules of general application. As such, 
they are as binding on the Commission as upon the parties 
before zt. The words of the Supreme Court of the United 
States in the case of Columbia Broadcasting System, Inc., 
v. United States, 316 U. S. 407, at page 422, are peculiarly 
appropriate to this problem. There the Court said with 
respect to the network regulations, ‘‘they must be taken 
by those entitled to rely upon them as what they purport 
to be—an exercise of the delegated legislative power— 

which, until amended, are controlling alike upon the 
633 Commission and all others whose rights may be af- 

fected by the Commission’s execution of them?’’. 
(Emphasis supplied) In the circumstances of this case, 
it would appear that Interstate Broadcasting Company 
is relying upon the rules of the Commission, but the Com- 
mission is not. But, as the Court has said, the Commis- 
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sion is bound by its rules as well as the parties before it. 
True, the Commission may amend its rules, but until it 
does, its rules are as binding on it as any legislative enact- 
ment. Otherwise, rules become a nullity and it would be 
better if there were none. The admonition of the Court 
of Appeals in W. 8. Butterfield Theatres, Inc. v. Federal 
Communications Commission, ———- Fed. (2d) ‘ 
13 Pike and Fischer 2175, and repeated in Hall v. Fed- 
eral Communications Commission, ----—- Fed. (2) ent 
14 Pike and Fischer 2009, is pertinent here. There the 
Court said: 


‘<The Commission’s view that ad hoc exceptions to 
the rules are to be accepted on faith, while he who 
relies on the rule has the burden in each case of re- 
establishing it by independent proof, is error.”’ 


The circumstances considered, the Commission erred as 
a matter of law when it refused to find that the whole of 
the proposed nighttime service area of E. Weaks Mc- 


Kinney-Smith received primary service from stations 
WSM, WHAS and KMOX. 


The Courier-Journal case, 5 Pike and Fischer 348, cited 
by the Commission as authority for deciding to the con- 
trary, does not change the law. It should be a sufficient 
answer to the Commission’s contention to the contrary 
that no decision by the Commission in any particular case 
can operate to change the plain words of one of its rules. 
Moreover, as a matter of historical interest, the Courier- 
Journal case was decided in September, 1949. It was not 
until November, 1955, that the Commission enacted the 
rules above referred to. Obviously, by simple principles 
of statutory construction, the enactment of the rules sub- 
sequent to the decision in the Courier-Journal case must 
be treated as reversing whatever dictum was contained in 
the Courier-Journal case. 

There can be no doubt that the Courier-Journal decision, 
insofar as the instant point is concerned, was nothing but 
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dictum. In the first place, the contention in that case was 

not that primary service of a clear channel sta- 
634 tion extended to the 100 uv/m contour at night, but 

rather that the nighttime primary service was so 
limited by fading that it was limited to a field strength 
considerably higher than 500 uv/m. Therefore, in hold- 
ing as it did in a footnote to the decision that ‘“‘The Com- 
mission’s Standards of Good Engineering Practice provide 
that a Class I-A station is to be protected to its 0.5 mv/m 
groundwave contours both day and night from adjacent 
channel stations and to its 0.1 mv/m contour during the 
day from co-channel stations. Hence, according to the 
Commission’s Standards, the primary service area of a 
Class I-A station at night is based upon its 0.5 mv/m con- 
tour’’, the Commission did not decide that in such a case 
as here presented the primary service of a clear channel 
station at right might not extend to the 100 uv/m contour. 
Moreover, the reason given by the Commission in that case 
for holding that the 500 uv/m contour is the outer limits 
of the primary service contour of a Class I-A or LB sta- 
tion is completely erroneous. The Commission was ob- 
viously confused between the definition of the normally 
protected contour for Class I-A and I-B stations and the 
definitions of primary service as contained in its then 
Standards. The two are clearly not the same. If they 
were, the limits of the primary service of Class III-A and 
ITI-B stations at night would be the 2.5 mv/m contour and 
4 mv/m contour, respectively. This, of course, is not so, 
as the Commission would be the first to recognize. 


II 


The Commission erred as a matter of fact in failing 
to find that there was primary service in excess of 500 
uv/m from Station WSM over more than 75% of the 
nighttime service area of the proposed station. 


It has heretofore been shown that all of the proposed 
nighttime service area of McKinney-Smith presently re- 
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ceives primary service within the meaning of Rule 3.28(c). 
However, the Commission rejected this argument on the 
contention that primary service within the meaning of 
Rule 3.28(c) must be at least 0.5 mv/m in field strength 
or greater. Because of this contention, the location of the 
WSM 0.5 mv/m contour becomes critical. Both parties 
to this proceeding took measurements to establish the lo- 
cation of this contour. The measurements do not agree. 
The Examiner resolved this difference in favor of the 

measurements produced by WQXR. The Commis- 
635 sion avoided a resolution of this conflict with the 

observation, ‘‘However, under the circumstances, we 
do not believe that this question is of crucial importance 
to the determinations to be made herein.”? The Commis- 
sion erred in refusing to find that the 0.5 mv/m contour 
was properly located by the WQXE measurements. The 
best evidence of the Commission’s error in this respect is 
its failure to find a crucial fact which the Examiner found 
and which is well supported by the evidence. 

The Examiner’s findings of fact on this disputed evi- 
dence are contained in paragraphs 11, 12, 13, 14, 15, 16, 17 
and 18 of the Initial Decision. The Commission’s find- 
ings of fact are contained in paragraphs 12, 13, 14, 15, 16, 
17, 18 and 19 of the Decision. In large part, the Com- 
mission’s findings are verbatim copy of the Examiner’s 
findings. In one important particular, however, they dif- 
fer. In paragraph 13 of his Initial Decision the Examiner 
found: 


“In securing his measurements, however, he was 
‘merely taking the reading of the meter, and that is 
all I was interested in’ (Tr. 36). Although a stand- 
ard check at a measuring location involves a determi- 
nation of the ratio of maximum to minimum received 
field intensity for the purpose of ascertaining whether 
the receiving location is under the influence of ex- 
traneous fields; and a further check on the value of a 
measuring point entails consideration of loop direc- 
tion in relation to the direction of the station, he made 
no such checks.”’ 
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In paragraph 14 of its Decision the Commission failed to 
make this finding. The evidence supporting this finding is 
uncontroverted in the record. (Tr. 138-139) With the ex- 
ception of this difference, the Commission’s findings are 
in major part a verbatim copy of the Examiner’s find- 
ings. On his findings, the Examiner concluded: 


‘<The two sets of field intensity measurements dif- 
fer to such an extent that the conclusions drawn there- 
from have a marked bearing on one phase of this pro- 
ceeding. In the area in question small errors in ad- 
justment and manipulation of the equipment could 
easily affect the placement of the 0.5 mv/m contour 
of Station WSM and therefore experience in making 
measurements can become a critical factor in these 
determinations. In this connection, on the one hand, 
the measurements supplied by the applicant were made 
by a person who never before made measurements of 
this character, never before used this type meter, was 
not familiar with field intensity measuring technique, 
and had no idea of measurement evaluation; while, in 
contrast, the WQXR measurements were made in the 
light of accepted measuring techniques by an experi- 
enced engineer whose qualifications as an expert to 
make field intensity measurements were conceded by 
all parties, including the applicant. Under the cir- 
cumstances, greater weight must be accorded the field 
intensity measurements placed in evidence by WQXR.”’ 


636 However, the Commission discounted the Ex- 
aminer’s conclusion with the observation in para- 
graph 20 of its Decision: 


‘It appears that the Examiner’s reasons for such 
findings are that applicant’s engineer has not previ- 
ously made field intensity measurements, and that, 
in making the measurements submitted herein, he 
failed to rotate the field intensity meter in low field 
intensity areas. In regard to the latter, the consult- 
ing engineers for both the applicant and the respond- 
ent testified and we so find that failure to rotate the 
meter in such areas would result in an error of less 
than one percent.’’ 
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In the last sentence of the above quotation, the Commis- 
sion committed a fatal error. The record shows that all 
the engineers agreed (the Examiner so found, see foot- 
note 5 on page 8 of Initial Decision) that there would be 
little error in the intrinsic reading obtained with the meter 
when measuring low fields even though the meter was not 
rotated. However, the uncontroverted evidence establishes 
that it was good engineering practice to rotate the meter 
even when measuring low fields in order to determine the 
presence or absence of extraneous fields which would affect 
the suitability of the measuring location for determining 
an accurate measure of the field of the broadcast station 
being studied. (Tr. 138-139) The engineer who made the 
measurements for the applicant failed to make this test. 
It was this fact that was determinative of the Examiner’s 
judgment. The Commission erred in ignoring this ma- 
terial fact. For this reason, as well as for the other rea- 
sons relied upon by the Examiner, the Commission should 
have recognized that the WQXK measurements were the 
more reliable measurements and, thus, accurately estab- 
lished the location of the WSM 0.5 mv/m contour to be 
such that over 75% of the proposed McKinney-Smith 
nighttime service area received primary service of a 
strength of 0.5 mv/m or greater from Radio Station 
WSM. 


IV 


The Commission erred as a matter of law in hold- 
ing that the provisions of Rule 3.28(c) must be waived 
because the proposed station would give a first night- 
time primary service to 6,093 persons and a third pri- 
mary service at night to Paducah, K entucky. 


As stated above, the issues in this proceeding involved 
a determination of whether or not the proposed operation 
would violate the provisions of Rule 3.28(c) and, if 

637 so, whether there existed reason for the waiver of 
the rule. The Commission concluded that the cir- 
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cumstances of the case required a waiver of the rule. (See 
Decision, Conclusions Pars. 6, 7, 8, 9) The Commission’s 
reasons for so doing were stated in paragraph 8 of the 
Conclusions to its Decision as being: 


‘‘The proposed operation would provide a first pri- 
mary service to 6,093 persons who reside in Metro- 
polis, Illinois, and it would provide a first primary 
service to at least 12.9% of its proposed nighttime 
service area. In addition, the proposed operation 
would provide a first local primary service to a popu- 
lation of 10,132; a third transmission service to Pa- 
ducah; and a third primary service at night to the 
residents of Paducah.’’ 


Rule 3.28(¢) prohibits the grant of an application when 
the 10% criteria is exceeded unless (a) the station will 
provide a nighttime transmission facility to a community 
not having such a standard broadcast facility, or (b) 25% 
or more of the nighttime primary service area of the pro- 


posed station is without primary service. Admittedly, the 
proposal of McKinney-Smith does not comply with either 
of these exceptions. 

In the instant matter, the Commission has decided to 
waive the requirements of the rule. As a pretext for doing 
so, it used the very considerations that were repjected by 
it in adopting the rule. In its Report and Order adopt- 
ing the rule (10 Pike and Fischer 1595), it said: 


‘*Briefly stated, the major arguments made by these 
opposing parties are as follows: 


““(a) e®¢ 8 


“(b) The figures employed—25% in 3(b) and 10% 
in 3(c)—are arbitrary and unrealistic, not being 
founded on any sound basis. In connection with the 
former figure, it is pointed out that it refers to area 
rather than population, and that it cannot be applied 
uniformly throughout the country since certain sec- 
tions are more highly populated with more stations 
now allocated, leaving less ‘white area’. As to the 
latter figure, the proposed 3(c) interposes an abso- 
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lute requirement with respect to 10% of the popula- 
tion rather than the ‘approximately’ 10% employed 
in the present rule and thus, may more rigidly limit 
the assignment of Class II, III and IV stations in the 
future. It is urged that the figures are unduly re- 
strictive, and that no unnecessarily rigid limitations on 
future assignments should be imposed, but rather a 
case-by-case approach employed. 


<¢(¢) The proposal is unduly restrictive, and should 
be revised to permit an assignment when it will pro- 
vide a second primary service, either daytime or 
nighttime, to areas now limited to a single such serv- 
ice; or when ‘all or part of the service area of the 
proposed station, either daytime or nighttime, is with- 
out primary service’; or when ‘the proposed station 
will not suffer interference to such an extent 

that the service would be reduced to an unfair 
degree’. It is urged that the sole criterion 
should be whether the proposed station will be better 
able to serve the public interest, convenience and 
necessity without impairing the operation of any ex- 


isting station.”? (Underscoring supplied 


The Commission specifically rejected both of these argu- 
ments in the adoption of Rule 3.28(c). With respect to 
the contention that an exception should be based upon 
the existence of so-called ‘‘white population’? the Com- 
mission said: 

‘Similarly, we find that employment of the second 
exception to the 10% criteria is justified. The criti- 
cism that the 25% figure refers to area rather than 
population completely misses the point of this pro- 
vision. The condition is directed to area since one of 
the most important purposes of the Act is to provide 
a primary service to al portions of the country, 1.¢., 
the elimination of so-called ‘white areas’. The fact 
that this provision may benefit proposals involving 
areas which are only sparsely populated or that it 
probably cannot be uniformly applied throughout the 
country since certain sections are more heavily popu- 
lated with more stations now allocated, should be 
recognized not as a drawback to this facet of the pro- 
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posal but as an advantage. Nor is it believed that 
employment in this connection of the 25% figure is un- 
reasonable. It should be kept in mind that the opera- 
tion condoned under the exception may be one falling 
quite short of the 10% population criterion and fur- 
ther, that the figure selected must be sufficiently re- 
strictive so as to avoid the degradation of over-all 
AM service resulting from a large number of assign- 
ments which individually cause negligible interference 
but as an aggregate may result in considerable de- 
terioration interference-wise (see footnote 2, supra). 


**2The requirement also protects existing stations already on the 
channel. For without this provision, a vastly greater number of sta- 
tions may occupy a given channel than would otherwise be the case. 
While the addition of a small number of stations to any given channel 
on the ‘no interference to existing stations’ basis might well cause 
no appreciable degradation of over-all service by reason of the inter- 
ference not taken into account in the Commission’s definition of ‘ob- 
jectionable interference’, this is not necessarily the case as stations 
are continually added without restriction. In other words, the sum 
total of a large number of operations which individually cause a 
negligible amount of interference is not negligible. 

**3 Since the obective here is the elimination of ‘white areas’, the 
suggestion that it be revised so as to permit an assignment providing 
a second primary service to an area now limited to one such service, is 
without merit.’’ 


In sum, the Commission in this proceeding has waived 
the rule solely for reasons that come within the reach of 
the rule and for reasons which it rejected when it adopted 
the rule. The Examiner correctly characterized the re- 
quest for waiver in this proceeding when he stated, ‘‘to 
permit the fact that a community, other than that in which 

the transmitter would be located, would receive an 
639 initial primary service, to dictate relaxation, would 

be to engraft upon the rule a third condition of ex- 
ception under guise of a waiver.’’ (Initial Decision, Con- 
clusion Par. 9) 

That is was the Commission’s intent that the rule should 
be fixed and certain and that no departure from it except 
in unusual circumstances would be permitted was made 
abundantly clear by the Commission in its Order. Such 
phrases as the following appear throughout the Order: 





190 


‘<The present proposal is designed to codify the im- 
portant exceptions developed in the administration of 
the 10 percent rule so as to establish a fixed certain 
procedure.’’ (10 R. R. 1598) 


And, 


“The suggestion that the criteria be a vague stand- 
ard * * * vitiates the objective of a rule, under which 
the Commission and interested parties may proceed 
with certainty.’’ (10 R. R. 1598) (Underscoring sup- 


plied) 


And, finally, 


‘‘We conclude that the proposal as revised should 
be adopted because it represents the most appropriate 
balance between the competing factors of optimum 
utilization of available frequencies and protection of 
existing stations against interference. As stated, the 
new provision is not merely a general guide but a 
fixed, certain rule.’’ (Underscoring supplied) (10 
R. BR. 1600 


The Commission intended in the adoption of Rule 3.28(c) 
that it become a fixed, certain rule and that it be one under 
which interested parties may proceed with certainty. As 
such, the rule comes within the principle established by 
the Supreme Court in the CBS case, supra, when it said: 


«¢# © * they [the network rules] must be taken by 
those entitled to rely upon them as what they purport 
to be—an exercise of the delegated legislative power— 
which, until amended, are controlling alike upon the 
Commission and all others whose rights may be af- 
fected by the Commission’s execution of them.”? (Em- 
phasis supplied) 


If this principle is to be observed and, we believe it must 
be as a matter of law, the Commission canont waive Rule 
3.28(c) solely for reasons specifically prohibited by the 
rule. To do so nullifies the whole rule and makes a mock- 
ery of it. Of greater consequence and seriousness, the 
Commission’s action in this case makes extremely pro- 
phetic the words of Mr. Justice Jackson in his dissent to 
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the Supreme Court’s opinion in Securities € Exchange 
Commission v. Chenery Corp., 332 U. S. 194. He said: 


640 «<* * * This decision is an ominous one to 

those who believe that men should be governed 

by laws that they may ascertain and abide by, and 

which will guide the action of those in authority as 
well as of those who are subject to authority. 


‘‘T have long urged, and still believe, that the ad- 
ministrative process deserves fostering in our sys- 
tem as an expeditious and non-technical method of 
applying law in specialized fields. I cannot agree that 
it be used, and I think its continued effectiveness is 
endangered when it is used, as a method of dispensing 
with law im those fields.”’ 


The Commission, in this decision, erred as a matter of 
law when it waived the requirements of Rule 3.28(c) for 
the reasons given. 

Parenthetically, it must be observed that, in this decision, 
the Commission finds itself in a ridiculously inconsistent 
position by holding that the mandate of Section 307(b) 
requires the grant of the McKinney-Smith application 
when previously thereto it had specifically rejected this 
contention in a Memorandum Opinion and Order (10 Pike 
and Fischer 1600f) denying a request for the reconsidera- 
tion of its Order adopting Rule 3.28(c). There the Com- 
mission said: 


‘In support of the instant petition, petitioner ad- 
vances the argument that the revised ‘10 percent rule’ 
conflicts with Section 307(b) of the Communications 
Act because even though an application for broadcast 
facilities might tend toward a ‘fair, efficient, and 
equitable distribution of radio service’ it would be 
denied under the amendment if it did not meet the 
requirements of the 10 percent rule. Petitioner fur- 
ther contends that existing stations may be injured 
by the revised rule since their renewal applications 
as well as applications for new facilities must be con- 
sidered under Section 307(b) of the Act. We believe 
these arguments are without merit. In our Decision 
finalizing the amendments to the ‘10 percent rule’, we 
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determined that the revised rule was necessary to 
assure effective utilization of available frequencies 
and to make certain that in bringing additional service 
to particular points there is no substantial degrada- 
tion or deterioration of existing service in derogation 
of the objectives of Section 307(b) of the Act to pro- 
vide a ‘fair, efficient and equitable distribution of rado 
service.’ ”” 


CoNcCLUSIONS 


For the reasons given, it is respectfully requested that 
the Commission grant a rehearing of its Decision of Feb- 
ruary 13, 1957, granting the application of E. Weaks Mc- 
Kinney-Smith in the instant matter. Upon such rehear- 
ing the Commission should reconsider its Decision and en- 

ter a new order making findings of fact and conclu- 
641 clusions of law consonant with the above stated con- 

tentions of Interstate Broadcasting Company, Inc. 
Such an order would have to deny the application of E. 
Weaks McKinney-Smith because of the objectionable in- 
terference that will be caused to the operation of Station 
WQXR and because a grant of the application is pro- 
hibited by the provisions of Rule 3.28(c) and no reason 
for the waiver of this rule has been shown. 


Respectfully submitted, 


Inrerstate Broapcastine Company, Inc. 
Lovckss, Z1as, Youne & JaNskKyY 
Its Attorneys 
By Pam G. Loucks 
Philip G. Loucks 
and Maurice M. JanskKy 
Maurice M. Jansky 
300 American Building 
1317 F Street, N. W. 
Washington 4, D. C. 
March 18, 1957 
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649 Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 

E. WEAKS McKINNEY-SMITH 
Paducah, Kentucky 

For Construction Permit 


DOCKET NO. 11273 
File No. BP-9268 
Opposition to Petition for Rehearing 


Comes now E. Weaxs McKiyney-Smiru, applicant in the 
above-styled proceedings and, by his attorneys, files this 
Opposition to the Petition For Rehearing filed herein by 
Interstate Broadcasting Company, Inc. (WQXR), and for 
grounds of said Opposition respectfully shows the follow- 
ing: 


I Pretomary STaTEMENT 


1. WQXR is seeking to have the Commission reconsider 
its Decision of February 13th granting the application of 
McKinney-Smith for authority to construct a new broad- 
east station in Paducah, Kentucky on 1560 kes. The refer- 
enced decision granted the said application as being in the 
public interest, notwithstanding the fact that interference 
might be caused at nightime to something less than 1% of 
the population within WQXR’s primary service contour. 
WQXEK would have the Commission reverse the decision 
and deny the application. 


2. WQXEK was, since the inception of the proceeding 
which culminated in the decision, a party thereto, and it 
participated fully. It was accorded every opportunity to 
make its views known and to register its objections to the 
McKinney-Smith proposal. The Petition For Rehearing 
does not allege that interference which may be caused to 
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WQXR exceeds the less than 1% figure found by the Com- 
mission; it requests that the decision be reconsidered with 
respect to the reasons found by the Commission as justify- 
ing, in the public interest, a grant of the application. In 
essence the Petition For Rehearing re-argues matters pre- 
viously asserted and determined against WQXR by the 
Commission in its decision or the Examiner in his previous 
Initial Decision, or both. The Petition sets forth no new 
matters or arguments, albeit the question of the 307(b) 
issue is cast in language which gives on first reading the 
impression that it was not considered by the Commission. 

However, an examination of each of WQXR’s alle- 
650 gations against the portion of the Decision com- 

plained of demonstrates that the latter is well rea- 
soned and founded, and that WQXR has been deprived of 
no rights, nor has it received less than due process. 


II Tue Decision Is Wett Founpep 
A. The 307(b) Matter. 


3. WQXR first challenges the validity of the decision on 
the ground that a fair hearing was denied it by the conclu- 
sion of the Commission that the compelling public interest 
factors present in the case required a grant of the applica- 
tion under the mandate of Section 307(b) of the Communi- 
cations Act. The challenge stems from the fact that earlier 
in the proceeding, when an application mutually exclusive 
with McKinney-Smith’s (for a community other than 
Paducah) was dismissed, the Commission deleted an issue 
concerning Section 307(b), the issue having been previously 
specified, as a factor of choice between the mutually exclu- 
sive applicants. Thus, says WXQR, Section 307(b) was 
*‘out’’ of the case. 


4. WQXR’s argument in this connection runs counter to 
the Commission’s established practice. A specific ‘‘307(b) 
issue’’ is included only in cases involving mutually exclu- 
sive applications for facilities to serve different communi- 
ties ; it sets out a comparative factor which might be deter- 
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minative—a factor not present when applicants are contend- 
ing for the same community or when mutually exclusive 
applications are not involved. Cf., F.C.C. v. Allentown 
Broadcasting Corp., 349 U.S. 358, 12 R.R. 2019; Easton 
Publishing Co., 8 B.R. 31, 67; Easton Publishing Co., 9 R.R. 
889. 


5. The instant proceeding, like many others which have 
come before the Commission since that regulatory body 
was established, involves (following the early dismissal of 
the mutually exclusive application) only the single applica- 
tion which might cause interference to an existing station. 
The application was required to go through the hearing 
process because of the possibility of interference. The Com- 
mission scrupulously followed the provisions of Section 
309(b) of the Act and the principle enunciated in the K OA 
ease (F.C.C. v. NBC (KOA), 319 U. S. 239), and WQXR 
was made a party to the hearing. The respondent was 

‘‘_. . afforded opportunity to participate in the hearing, 
to offer evidence, and to exercise the other rights of 
a party.”? KOA case, supra, at 246. 
The ultimate conclusion which had to be made by 
651 the Commission was whether the public interest 
would be served by a grant of the application not- 
withstanding such interference as might be occasioned to 
the respondent. This determination could be made only by 
weighing all the circumstances present against the entire 
Communications Act, Section 307(b) and every other sec- 
tion thereof. The fact that the Commission recited that Sec- 
tion 307(b)’s mandate was controlling does not deprive 
WQXR of any rights. 


6. The Commission is respectfully referred to the case 
of Vermilion Broadcasting Corp., 7 B.R. 593, 7 R.R. 602b. 
There a single application was designated for hearing be- 
cause it would cause interference to an existing station. 
The existing station was made a party respondent. The 
hearing issues did not include a specific 307(b) Issue ( See 
7 BR. at 594), yet the Commission’s conclusion to grant 
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the application was based upon an unexpressed 307(b) con- 
sideration. The fact that 307(b) was controlling in that case 
was recognized by the Supreme Court, and the case was 
cited by it in a manner which indicates that it did not dis- 
approve (See Footnote 5, F.C.C. v. Allentown Broadcasting 
Corp., supra). 


7. However, for an even more important reason WQOXR 
cannot be heard to challenge the Commission’s decision in 
the captioned proceeding because of the 307(b) determina- 
tion. WQXR participated when the question arose during 
the proceeding as to whether the ‘‘307(b) issue’’ should be 
stricken following the dismissal of the mutually exclusive 
application for another community. WQXR understood 
from the Commission’s action in deleting the issue that the 
comparative ‘‘307(b) issue’’ had been included initially only 
for comparative purposes in connection with the mutually 
exclusive application. 


8. WQXR, after its initial arguments to the contrary had 


been considered and overruled, did not except to that order. 
But the deletion of the comparative ‘‘307(b) issue’’ did not 
remove the basic (307b) question from the case, as WQXR 
was well aware. WQXR recognized that the Section 307(b) 
question, as used by the Commission in its Decision, was 
still ‘‘in’’ the case notwithstanding the absence of the com- 
parative ‘‘307(b) issue.”” WQXR addressed a major por- 
tion of its evidence and arguments to the basic 307(b) 
question throughout the case. 
652 Issue No. 3 upon which the captioned case was heard 
read: 


‘¢3. To determine whether the operation proposed by 
E. Weaks McKinney-Smith would be in compliance with 
the provisions of Section 3.28(c) of the Commission’s 
Rules, and, if not, whether circumstances exist which, 
as determined by the Commission in the public interest, 
warrant a waiver of said rule.’’ 


From the inception of this proceeding WQXR relied upon 
Section 3.28(c) (10% rule) as a ground for opposing Mc- 
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Kinney-Smith’s application, and it quoted liberally from 
the Reports and Orders of the Commission dealing with 
that matter. Indeed, its Petition For Rehearing contains 
quotations from the Reports. (Revision of Ten Percent 
Rule, 10 R.R. 1595; 10 B.R. 1600a; 10 R.R. 1600e) In those 
Reports the Commission referred to Section 307(b) and 
stated that the aforementioned section of the rules was 
adopted pursuant to and in implementation of Section 307 
(b) of the Act. 


9. Here are some of the references to Section 307 (b) 
found in the mentioned reports: 


“‘,.. circumstances where a grant would result ina first 
standard broadcast facility to a community or the ren- 
dition of a first primary service to a substantial area. 
These objectives have been followed by the Commission 
from the earliest date and are clearly enunciated by the 
Act. (See Sections 1 and (307(b) of the Communica- 
tions Act.’? 10 R.R. 1595, 1598. 


“Tn our Decision finalizing the amendments to the ‘10% 
rule’, we determined that the revised rule was necessary 
to assure effective utilization of available frequencies 
and to make certain that in bringing additional service 
to particular points there is no substantial degradation 
or deterioration of existing service in derogation of the 
objectives of Section 307(b) of the Act to provide a 
‘fair, efficient and equitable distribution of radio serv- 
eneite 

‘‘Applications for new or changed facilities which can- 
not meet the requirements of the rules or come within 
the exceptions provided, in our view, would not tend 
to further the objectives of Section 307(b) of the Act. 
... However, as we pointed out in our Decision, under 
such circumstances, petitions for waiver will be enter- 
tained.’’ Revision of Ten Percent Rule, 10 R.R. 1600e, 
1600f. 


10. It is clear then that WQXR was aware from the in- 
ception of the hearing that Section 307(b) (as a non-com- 
parative matter) was thus still involved WQXR’s “KOA”’ 
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rights were certainly not infringed, and it is poor 
653 grace on the part of the respondent to say at this 

stage of the proceeding that the very instrument with 
which it tried to beat McKinney-Smith over the head during 
the hearing was ‘‘affirmatively and unequivocally removed”’ 
therefrom. 


11. Finally, it must be pointed out that WQXR’s argu- 
ment in this connection in its Petition For Rehearing has 
already been answered by the Commission. In the Decision 
the Commission explained: 


‘In connection with the 307(b) controlling considera- 
tion, it is noted that during the progress of this proceed- 
ing WQXR opposed in its own behalf the Commission’s 
deletion of the 307(b) issue originally ordered therein. 


Such issue at an carly stage in the proceeding was 
ordered due to the fact that at the time this was a 
mutually exclusive proceeding in which another appli- 
cant sought the facility in opposition to E. Weaks Mce- 
Kinney-Smith. The other applicant proposed the loca- 


tion of its station at Fort Oglethorpe, Georgia, which 
would have involved a comparison of community need 
on the part of the Commission within the statutory 
standard of Section 307(b).’? (Conclusion 18). 


And in Conclusion 17 the Commission showed that the 
307(b) determination it was making there was not the com- 
parison of community need encompassed in the earlier com- 
parative ‘‘307(b) issue’? but one with which the ‘‘10% 
rule”’ (Section 3.28(c), Issue No. 3) was concerned. 


B. Nighttime Primary Service of Class I stations. 


12. WQXR next alleges that the Commission erred in 
overruling an exception filed by WQXR to the Initial Deci- 
sion and thus sustaining the Hearing Examiner’s earlier 
conclusion on the question) concerning the signal intensity 
which constitutes primary service of Class I stations at 
night. This argument is made by the respondent because it 
sought in the hearing, in its Proposed Findings, and in its 
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Exceptions and argument, to show that several stations 
provide primary service to all of the area to be served at 
night by McKinney-Smith’s station. The Commission fully 
considered the respondent’s earlier arguments in this con- 
nection; the Petition For Rehearing contains nothing new 
on the subject. (See pp. 3, 7, Proposed Findings of Fact and 
Conclusions of Interstate Broadcasting Company, Inc., filed 
October 10, 1955; Brief in Support of Exceptions filed Feb- 
ruary 13, 1956; p. 8, Reply Brief filed February 24, 1956, 
and Oral Argument held September 24, 1956). In the De- 
cision the Commission, whose rule concerning primary serv- 

ice WQXR is attempting to controvert, explained: 


654 ‘¢... the Commission has not held that a signal 

intensity of 0.1 mv/m constitutes primary service 

in a situation of this kind, but on the contrary has ruled 

consistently that the primary service of Class I stations 

at night is limited to their 0.5 mv/m groundwave con- 
tours.’’ (Conclusion 16). 


In citing Rule 3,182(f) WQXR failed to include: ‘‘The 
values apply both day and night but generally fading or in- 
terference from other satitons limits the primary service 
at night in all rural areas to higher values of field intensity 
than from the values given.’’ 


13. WQXR says that the Courier-Journal case (upon 
which the Commission relied and cited in the quoted portion 
of the Decision) was decided in 1949 but that the rules re- 
ferred to by WQXR weren’t enacted until 1955. It must be 
pointed out that the 1955 ‘‘enactment’’ referred to by 
WQXR was the placing of the provision concerning signal 
values necessary to render primary service in the ‘“‘Rules”’ 
portion of the Rules and Standards. Formerly the provision 
appeared in the ‘‘Standards’’ portion, and it was in effect 
in 1949 when the Commission announced its interpretation 
of primary service in the Courier-Journal case. How the 
interpretation and effect of the provision, as announced 
and followed consistently by the Commission, was changed 
by transferring it from one portion of the Rules and Stand- 
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ards to another is not explained. It is clear that WQXR’s 
allegation of error concerning the findings and conclusions 
of the Commission as to the extent of primary service avail- 
able in the area to be served by McKinney-Smith is but a 
makeweight. No reason for overturning the Decision flows 
therefrom. 


C. The Disparity of Measurements. 


14. One of the questions with which a considerable amount 
of hearing time was consumed concerned the measurements, 
and the analysis thereof, made by both WQXRK and Mc- 
Kinney-Smith on the WSM 0.9 mv/m contour. WQXR 
wanted to show that WSM provided a primary service 
(0.5 mv/m) to a larger portion of the area to be served by 
the captioned proposal than the applicant believed to be the 
situation. The applicant also submitted measurements 
which were in some respects in conflict with WQXR’s. The 
Examiner chose WQXR’s on the ground that the engineer 
who made its measurements was more experienced in such 
work than the engineer for the applicant who made measure- 
ments. This choice was made by the Examiner in spite of 

the fact that the evidence of record would not support 
655 a conclusion that experience, or the lack of it, would 

be the only reasonable explanation for the difference 
in the two sets of measurements. The Commission, however, 
with the record before it, found that 


‘the evidence does not establish definitely a specific 
reason, or reasons, for the disparity between the meas- 
urements. Without more, we are unable to determine 
that one or the other of the two sets of measurements 
better establishes the WSM 0.5 mv/m countour. How- 
ever, under the circumstances, we do not believe that 
this question is of crucial importance to the determina- 
tions to be made herein.”’ (Finding No. 22). 


15. The Commission did, however, consider for purposes 
of its Decision the possibility that WQXR’s measurements 
were correct. In Finding 24 it recognized that the percent- 
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age of the proposed service area which did not receive 
primary service from WSM might be 12.9%—the figure con- 
tended for by WQXR based upon its measurements and one 
of its analysis thereof (the applicant’s engineer’s analysis 
of the WQXR measurements resulted in a figure of 29.9%; 
another engineer for WQXR analyzed those measurements 
and reached a figure of 16.75%). In Conclusion 4 the Com- 
mission considered the fact that 87.1% of the area might re- 
ceive service from WSM, but notwithstanding that fact the 
other factors present in the case justified, in the public in- 
terest, a grant of the application. It is clear then, that the 
ultimate conclusion of the Commission is nowise in error 
because it did not resolve the question of disparity of meas- 
urements. Even if it had, and accepted WQXR’s measure- 
ments, the result would not have been different. 


D. The Waiver of the ‘10% Rule.’’ 


16. Finally, WQXR attacks the Decision on the ground 
that the Commisison should not have waived the ‘‘10% 
Rule’’ in this case. The question of the applicability of the 
rule, and circumstances indicating its waiver if it were 
found to be applicable, was considered throughout the hear- 
ing. At every stage WQXR had the opportunity, which it 
used, to address itself to that question. It must be remem- 
bered that the waiver was not a last minute addition by 
the Commission ; the Issue concerning the question express- 
ly provided that a determination would be made as to 


‘¢. .. whether circumstances exist which, as determined 
by the Commission in the public interest, warrant a 
waiver of said rule.’’ (Issue 3). 

656 17. The Petition For Rehearing contains nothing 
which WQXRE has not previously urged. The short 
answer to its contentions in the Petition is that the Commis- 
sion determined, based upon adequate findings and conclus- 
sions flowing therefrom, that the public would be benefited 
if the rule were waived, and that the public would lose if the 
application were denied on the basis of the rule. The clear 
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duty of the Commission to provide primary service to all 
parts of the country—the elimination of ‘‘white areas’’— 
outweighed the considerations based upon efficiency of utili- 
zation of frequency. The test of the policy of the Communi- 
cations Act, nay, the very reason for its existence, was met: 


‘<__. the need for the proposed service outweighs the 
need for the service which will be lost by reason of such 
interference. 

* ¢ @# 


In view of the public interest factors ... we are impelled 
to grant a waiver of Section 3.28(c) of our Rules in 
order that the proposal’s non-compliance therewith will 
not constitute a bar to the grant of the application.’’ 
(Conclusion 9). 


The grant was not ‘‘in degradation of the objectives of Sec- 
tion 307(b)’’, 10 R.R. 1600f, but was rather, as found by the 
Commission, required under that Section of the Act. 
WQXR’s argument, that the public should be the loser and 
that a rule be applied irrespective of conditions indicating 
the necessity for waiving it, cannot stand. 


Ill Cowncuvusion 


18. WQXR’s allegations of error recited in its Petition 
For Rehearing may be summed up in the following state- 
ment: That the station proposed by McKinney-Smith and 
authorized by the Commission as being in the public interest, 
should not be granted because it will cause less than 1% 
interference to it, WQXR. The respondent recognizes, of 
course, that this minimal amount of interference is not 
sufficient to justify the denying of the implementation of the 
new service to the thousands of people who will receive a 
first primary service at night and the other thousands who 
will receive a new competitive service, so it seizes upon 
sterile allegations of ‘‘deprivation of due process’’ and 
shouts with horror at the waiving of a rule, all in an attempt 
to delay the construction of the station and the commence- 
ment of operation. 
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657. 19. The Petition For Rehearing does no more than 

re-argue matters previously urged by WQXR in this 
proceeding. The respondent has been accorded each and 
every right to which it is entitled; it has the privilege of 
using one of the scarce radio frequencies, but this privilege 
is not exclusive, the public is the ultimate beneficiary de- 
signed to be served by the Communications Act. The Deci- 
sion of the Commission in this case must not be overturned 
if the public is to be served. 


WHEREFORE, E. Weaks McKinney-Smith respectfully 
requests the Commission to deny the Petition For Rehear- 
ing heretofore filed by Interstate Broadcasting Co., Inc. 
(WQXR), and that the Commission re-affirm its Decision 
of February 13, 1957 granting the above-styled application, 
and that the Commission grant him such other relief as the 
nature of his case may require. 


Respectfully submitted, 
E. Weaks McKiyyey-Smitu 


By: 
Muer & ScHRoEDER 
His Attorneys 


/s/ ArtHur H, ScHRorver 


218 Munsey Building, 
Washington 4, D. C. 
March 28, 1957 
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662 Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


FCC 58- 165 
90042 


In re Application of 

E. Weaxs McKinney-SmitH 
Paducah, Kentucky 

For Construction Permit 


Docket No. 11273 
File No. BP-9268 


Memorandum Opinion and Order 


By the Commission: Chairman Doerfer abstaining from 
voting; Commissioner Hyde dissent- 
ing; Commissioners Mack and Ford 
not participating. 


1. On February 14, 1957, the Commission released its final 
decision herein granting the above-entitled application of 
E. Weaks McKinney-Smith (McKinney-Smith) for a con- 
struction permit to establish a new standard broadcast sta- 
tion in Paducah, Kentucky. The Commission has before it 
for consideration (1) a petition for rehearing in the said 
proceeding, (2) a request that the Commission stay the 
effective date of its decision, both filed on March 18, 1957, 
by Interstate Broadcasting Company, Inc. (WQXR), licen- 
see of Station WQXR, New York, N. Y., the oppositions of 
McKinney-Smith, (3) to the request for stay, filed on March 
25, 1957, (4) to the request for rehearing, filed on March 
28, 1957, and (5) a reply to the above oppositions, filed by 
WQXR on April 3, 1957. 


2. WQXR alleges that the Commission, in its decision, 
made findings of fact which are inconsistent with the evi- 


*The Broadcast Bureau has filed no pleading respecting these matters. 
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dence of record and committed substantial errors of law 
in the following respects: 


a. In concluding that the mandate of Section 307(b) 
required the grant of the McKinney-Smith application, 
the Commission deprived WQXR of the hearing to 
which it was entitled under the Communications Act 
because, on the petition of McKinney-Smith and over 
the objection of WQXR, the Commission had removed 
Section 307(b) considerations from the proceeding; 


b. The Commission erred as a matter of fact and law 
in refusing to recognize the evidence of record showing 
primary service of a field strength in excess of 100 
uv/m or greater from three standard broadcast stations 
over the whole nighttime service area of the proposed 
station ; 

ce. The Commission erred as a matter of fact in fail- 

ing to find that there was primary service in ex- 

cess of 500 uv/m from Station WSM over more 

than 75% of the nighttime service area of the 
proposed station; 

d. The Commission erred as a matter of law in hold- 
ing that the provisions of Rule 3.28(c) must be waived 
because the proposed station would give a first night- 
time primary service to 6,093 persons and a third pri- 
mary service at night to Paducah, Kentucky. 


3. In an opposition filed on March 28, 1957, McKinney- 
Smith asserts that in essence the WQXR petition for rehear- 
ing re-argues matters previously asserted and determined 
against WQXR by the Commission in its decision, or by the 
Examiner in his previous initial decision, or in both; that 
the petition sets forth no new matters or arguments, al- 
though the 307(b) issue is cast in language which gives on 
first reading the impression that it was not considered by 
the Commission; but that an examination of WQXR’s alle- 
gations in conjunction with the portion of the decision com- 
plained of demonstrates that the decision is well founded, 
and that WQXR has been deprived of neither rights nor due 
process. 
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4. WQXR’s first specification (paragraph 2(a) above), 
directed to paragraph 17 of the conclusions in the Commis- 
sion’s final decision, is based on (1) the order of J uly 22, 
1955 (FCC 55-812), wherein the Commission held that, be- 
cause the mutually conflicting application of Tennessee 
Valley Broadcasting Company had been dismissed, both the 
existing comparative and the 307(b) issues were moot and 
ordered deletion of these issues, and (2) the statement in 
the final decision (22 FCC 232, 13 Pike & Fischer RR 477, 
487) that ‘‘. .. under the mandate of Section 307(b) of the 
Communications Act of 1934, which provides for the ‘distri- 
bution of licenses, frequencies, hours of operation, and of 
power among the several states and communities as to pro- 
vide a fair, efficient, and equitable distribution of radio 
service to each of the same,’ that we are required to grant 
the application of E. Weaks McKinney-Smith’’. WQXk 
claims that the grant on 307(b) grounds after the Commis- 
sion had deleted the 307(b) issue, contrary to the principles 
of due process, deprived WQXR of a hearing. 


5. The deleted issue specified that it be determined in the 
light of Section 307(b) of the Communications Act of 1934, 
as amended, which, if either, of the subject proposals would 
provide the more fair, efficient and equitable distribution of 
radio service. WQXR points out that in opposition to re- 
moval of this issue attention was called to the ‘‘if either”’ 
phrase and to allegedly similar cases in which 307 (b) eri- 
teria were held to be decisive and asserts that the Commis- 
sion’s action in deleting the issue ‘‘affirmatively and un- 
equivocally advised the parties to the proceeding that the 
outcome of the proceeding would not be governed by Section 
307(b) considerations.’? According to WQXR, its efforts 
were thereafter directed solely to the remaining issues in 
the proceeding. Thus, says petitioner, the combined effect 
of deleting the comparative issue and thereafter deciding 
the case on 307(b) grounds was to deprive WQXK of its 
right assured by Section 316 to notification of the grounds 
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and reasons for modification of its license and of its 
664 right under Section 309(b), as a known party in in- 

terest, to a hearing notice which specifies the grounds 
and reasons why granting the application without hearing 
would not be in the public interest. WQXR declares that 
despite the discussion contained in paragraphs 18 of the 
conclusions to the Decision, petitioner has been deprived 
of due process. 


6. Petitioner, by making only passing reference to para- 
graph 18 of the Conclusions to the decision, has failed to 
fairly state the Commission’s reasoning regarding the 307 
(b) question. Paragraph 18 contains a rather detailed 
explanation why deletion of the 307(b) comparative issue 
was not injurious to WQXR, and, after re-examination 
thereof in the light of the petition for reconsideration, these 
views are affirmed. It is unnecessary to restate that portion 
of the decision here, but it is plain that if considered in the 
light of that discussion, petitioner’s argument loses most of 
its force. However, there are some points raised now by 
WQXR which warrant further comment. 


7. Much is made of the fact that the comparative 307(b) 
issue contained the words ‘‘if either’’ and that, therefore, 
by deleting the issue the Commission made it clear that 
307(b) criteria were not relevant with respect to the re- 
maining applicant. Of course, it should be evident from 
reading the issue as it was framed in the designation order 
that ‘‘if either’’ was included so that the Commission would 
be in a position to rule, if necessary, that a grant of neither 
proposal would be justified on 307(b) grounds. That the 
denial of both applications might have been necessary is 
shown by reference to issue 2 (the interference issue) of the 
original hearing order. This issue was predicated upon the 
charge by WQXR that it would suffer objectionable inter- 
ference from both of the proposals. In other words, the 
wording of the 307(b) issue constituted a recognition of the 
fact that the statutory standard imposed by that Section is 
not solely a comparative one but rather is absolute in the 
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sense that any grant must meet the standard of fair, efficient, 
and equitable. Thus, by including ‘‘if either”’ in the issue, 
the Commission gave explicit recognition to what is implicit 
in the consideration of any application ‘‘for license, and 
modification and renewals thereof.’’? This is the point at 
which WQXR’s argument fails, for petitioner assumes that 
by the action of deleting the 307(b) issue because it no 
longer was a factor of choice between competing applicants, 
the Commission could lawfully remove from evaluation the 
standard imposed by the statute. The reason for removing 
the comparative issue was quite evident—there no longer 
were two applications to compare, and it would have been 
unreasonable and altogether wasteful of hearing time to re- 
quire McKinney-Smith to meet the burden of proving its 
307(b) superiority to a non-existent competitor. The de- 
termination as to whether the applicant’s community should 
be assigned the use of the facility requested could be, and 
was, made without a specific 307 (b) issue, on the basis of the 
evidence adduced during the proceeding which is responsive 
to the 307(b) considerations which are implicit in the issues 
on which the case was heard. 


8. In this connection, WQXR’s complaint that it has been 
misled by deletion of the comparative 307(b) issue is not 
convincing for several reasons. The remaining issues called 
for proof concerning the areas and populations expected to 
gain or lose service, availability of other primary service to 

such areas and populations, the nature and extent of 
665 interference caused to WQXE or other stations, and 

the 3.28(c) issue. As we recently had occasion to ex- 
plain in Newport Broadcasting case (24 FCC 19) the tests 
imposed by 307(b) are implicit in these issues*; one of the 
purposes of including them is to obtain the information 
necessary to 307(b) judgment which is one of the factors 
which must be taken into account in deciding, pursuant to 


* Section 3.24(b) (1) of our Rules uses the language of 307(b), and the 
various opinions in which revision of 3.28(c) is discussed make it clear 
that that section was designed to provide an additional guide for the im- 
plementation of the 307(b) stan (10 RR 1595, et seq.). 
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Section 309(b), whether the public interest would be served 
by the proposed operation. There is nothing novel in the 
foregoing. With few exceptions, it has not been and is not 
the Commission’s practice to include a specific 307(b) issue 
in cases where there are not competing applicants to be 
compared, even though the situation pertaining to the one 
applicant is such that 307(b) questions are necessarily in- 
volved. The fact that the Commission has not waived the 
statutory standard by excluding a (307(b) issue in a pro- 
ceeding is well illustrated by reference to the case upon 
which WQXR primarily relies and from which it quotes ex- 
tensively, North Plains Broadcasting Corp.,7 Pike & Fisch- 
er RR 93. Although this was a comparative case, and al- 
though the decision therein was based upon the provisions 
of Section 307(b), an issue specifically calling attention to 
this section was not included in the designation order. The 
same is true of at least three of the decisions cited by the 
Commission in North Plains: Lemoyne College, 6 RR 1251, 
a comparative case; and Chronicle Publishing Company, 3 
RR 425, and City of New York, 9 FCC Reports 169, non- 
comparative cases. In these cases Section 307(b) was con- 
sidered in the conclusions of the decision, although an issue 
specifically calling attention to this section was not included 
in the designation order. Thus, neither the Commission, 
nor, apparently, the petitioner except in the instant case, 
has experienced any difficulty in discovering the existence of 
307(b) questions despite the absence of a hearing issue stat- 
ing the questions explicitly.’ 


9. Finally, it is to be observed that although WQXR 
maintains that because the issue was deleted petitioner’s 
efforts were thereafter directed solely to the remaining is- 
sues, there is nothing to indicate in what specific respect the 
area of proof was limited by the Commission action. Com- 
parison of the findings of fact in this case with those in 
* See alsc also Vermilion Broadcasting Corp., 7 RR 593, 7 RR 602(b); a pro- 

ceeding on a single ayers wherein, although the hearing issues 
(7 Pike & Fischer RR 594) did not include a hides ieee; the Commis- 


sion’s decision to grant the application was p. 601) on 
307(b) considerations. 
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other cases shows the matters upon which evidence was 

introduced to be substantially similar, as indeed it should 

be in view of the nature of the remaining issues. There is 

nothing now before us to indicate that any different or addi- 

tional evidence would have been offered by WQXR had the 
comparative issue not been deleted. 


666 10. WQXR’s second specification (par. 2(b) 

above), directed to paragraph 16 of the conclusions 
in the Commission’s decision, concerns the signal intensity 
that constitutes primary service from Class I stations at 
night. In support of this specification WQXR re-argues 
matters which it previously has asserted, and which, after 
having been fully considered, were determined against 
WQXR in the Examiner’s initial decision and the Commis- 
sion’s decision. We are constrained to point out, however, 
that WQXR reaches an erroneous conclusion when it asserts 
that the Courier-Journal & Louisville Times case, 5 Pike & 
Fischer RR 348, cited by the Commission in support of its 
conclusion as to the signal that constitutes primary service 
from Class I stations at night, cannot be relied upon because 
Courier-Journal was decided in September, 1949, and it was 
not until November, 1955, that the Commission enacted the 
sections of its Rules (Sections 3.11, 3.28(c) and 3.182(f)) to 
which WQXR refers in this portion of its pleading. WQXR 
concludes therefore, that, by simple principles of statutory 
construction, the enactment of the rules subsequent to the 
decision in the Courier-Journal case must be treated as re- 
versing whatever principle was enunciated in that case. 
This is not so. The ‘‘enactment”’ to which WQXR refers 
was simply a codification of the Standards of Good Engi- 
neering Practice Concerning Standard Broadcast Stations. 
The order effecting this codification (FCC 55-1097, adopted 
November 3, 1955, effective January 2, 1956; 20 F. R. 9041) 
stated that the Commission had been requested by the Fed- 
eral Register Division, National Archives and Record Serv- 
ice, General Services Administration, to codify its Stand- 
ards, and that the amendments adopted therein were of ‘edi- 
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torial nature. Moreover, a comparison of the above sections 
of the rules with the rules and standards which were effec- 
tive immediately prior to the codification shows no substan- 
tial differences. 


11. In its third specification (par. 2(c) above), WQXR 
contends that the Commission erred in failing to find that 
WQXR’s measurements accurately established the location 
of the WSM 0.5 mv/m contour to be such that over 75% of 
the proposed McKinney-Smith nighttime service area re- 
ceived primary service of 0.5 mv/m or greater from Radio 
Station WSM, and that the best evidence of the Commis- 
sion’s error in this respect is its failure to find, in paragraph 
20 of its proposed findings of fact, that it was good engineer- 
ing practice to rotate the field intensity meter, even when 
measuring low fields, in order to determine the presence or 
absence of extraneous fields which would affect the suit- 
ability of the measuring location for determining an accu- 
rate measure of the field of the broadcast station being 
studied. Both WQXR and McKinney-Smith took measure- 
ments to establish the location of WSM’s 0.5 mv/m contour. 
The measurements do not agree. The Examiner resolved 
the difference in favor of the measurements produced by 
WQXR. The Commission found (par. 22 of its findings of 
fact) that it was unable to determine that either the WQXR 
or the McKinney-Smith measurements better established 
the location of the WSM 0.5 mv/m contour, and that it did 
not believe this question to be of crucial importance to the 
determination to be made herein. WQXR states that the 
failure of McKinney-Smith’s engineer to make the above 

test for extraneous signals was determinative of the 
667 Examiner’s judgment that greater weight must be 

accorded to the WQXR measurements. WQXR’s 
statement is unsupported. Whereas it might be reasonable 
to surmise that the failure to make such a test might be 
considered, among other things, by the Examiner, WQXR 
goes too far when it states, without more, that the failure 
to make such a test was determinative of the Examiner’s 
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judgment. Nowhere in the findings of fact in his initial 
such a test was decisive. In WQXR’s statement is refuted 
in that the Examiner’s ultimate findings in this respect 
(par. 19 findings of fact, initial decision), which favor the 
WQXR measurements, does not mention a test for extran- 
eous fields. 


12. The Commission’s findings of fact which are relevant 
to WQXR’s third specification are included in paragraphs 
11 through 24 of the findings of fact in the decision herein. 
In paragraph 14 of those findings the Commission factually 
described the methods used by Charles Jones, McKinney- 
Smith’s engineer, in making the measurements on Station 
WS\, finding that the measurements were made some dis- 
tance away from any obstruction, metal objects, wire fences, 
everhead lines, dwellings, and similar disrupting influences. 
In paragraph 16 of those findings we made factual findings 
as to the methods whereby WQXR took measurements on 
WSM, finding that those measurements were made at sites 
free from visual obstructions, and that maximum-minimum 
readings were taken to determine the presence of extraneous 
fields. We also reported that a consulting engineer for 
WQXR testified that neither the Commission’s standards 
nor the manufacturer’s instruction books require or provide 
for the practice of turning the field intensity meter to deter- 
mine the ratio of maximum to minimuyn received field for 
the purpose of ascertaining whether the location is under 
the influence of extraneous fields. Among other things, the 
above factors were considered in the evaluation upon which 
we based paragraph 20 of our findings. However, in the 
circumstances present, we did not consider, and thus did 
not find, that, where McKinney-Smith’s engineer had taken 
precautions to make measurements in unobstructed areas, 
the failure to rotate the field intensity meter was so critical 
as to be controlling. This lack went to the weight to be ac- 
corded to the evidence, and was considered in our ultimate 
finding that, on the basis of the evidence before us, we were 
unable to determine which of the two sets of measurements 
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better established the WSM 0.5 mv/m contour. Finally, in 
paragraph 24 of the findings, and paragraph 4 of the con- 
clusions in our decision, we considered the possibility that 
WQXR’s measurements were correct, but concluded that 
other factors present in the case justified a grant of the 
McKinney-Smith application. 


13. WQXR’s fourth specification (par. 2(d) above) is 
directed to paragraphs 6 through 9 of the conclusions in 
the Commission’s decision wherein the Commission found 
that circumstances existed which warranted a waiver of the 
provision of Section 3.28(c) of the Commission’s rules. The 
applicability of Section of 3.28(c) and circumstances which 
might justify waiver of that rule were considered through- 
out the hearing, and in the Commission’s decision. WQXR 
asserts that the Commission has waived the rule solely for 

reasons which come within reach of the rule and for 
668 reasons which were rejected when the rule was 

adopted. WQXR reiterates material which it pre- 
sented in its proposed findings of fact and conclusions of 
law, filed with the Commission on October 10, 1955, and in 
its brief in reply to exceptions of McKinney-Smith which it 
filed on February 23, 1956. The arguments presented there- 
in were considered by the Commission, and our conclusions 
thereon are set out in paragraphs 6 through 9 of the con- 
clusions of our decision. Nothing new has been presented to 
persuade us that these conclusions should be altered. 


14. We have given careful consideration to WQXR’s re- 
quest that we grant a rehearing of our decision of February 
13, 1957, which granted the application of E. Weaks Mc- 
Kinney-Smith, and upon such rehearing reconsider our de- 
cision herein. We find no merit in WQXR’s request, and we 
see no reason for reconsidering our decision herein. 


15. On the basis of the allegations in its petition for re- 
hearing, as set forth hereinabove, WQXR requests the Com- 
mission to stay the effectiveness of its grant of February 
13, 1957, pending the determination of the petition for re- 
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hearing. We have set forth our reasons for denying the 
petition for rehearing and reconsideration. Having con- 
cluded that there is no merit in the contentions urged, no 
reason exists for granting the stay requested. 


16. We believe that the final decision fully advised peti- 
tioner of the Commission’s determination with respect to 
material exceptions, but, to remove any question on the 
matter, the decision is amended by addition of the attached 
Appendix A which states the specific ruling on each exemp- 
tion to the initial decision. 


17. ACCORDINGLY, IT IS ORDERED, That the above- 
described petitions of Interstate Broadcasting Company, 
Inc. (WQXR), for rehearing and stay ARE DENIED. 


FeperaL Communications CoMMISSION 


/s/ Mary Jane Morris 
/s/ Mary Jane Morris 
Secretary 
Attachment 
Adopted: February 26, 1958 
Released: February 28, 1958 
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Rulings of the Commission on the Exceptions of the Initial 
Decision Exceptions of E. Weaks McKinney-Smith 


Exception No. 
Exceptions of Interstate Broadcasting Co., Inc. 


1, 2, 3, 4, 5, 6, 8 11 
13, 16, 18, 22, 23, 24, 25, 
26, 27 

7, 14, 15, 17, 19 


Granted 

Granted in part 

Denied as amply treated in the 
decision 

Denied as immaterial 

Denied for reasons set forth in 
the decision 

Exceptions of Interstate 
Broadcasting Co., Inc. 

Granted 

Granted in part 

Denied for reasons set forth in 
the decision 
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STATEMENT OF QUESTIONS PRESENTED 


In a stipulation entered into by counsel for all the parties 
and approved by Order of this Court dated May 14, 1958, 
it was agreed that the following questions are presented 
by this Appeal: 


1. Whether the Commission complied with the hear- 
ing requirements of Sections 309(b) and 316(a) of 
the Communications Act of 1934, as amended, and 
Section 5(a) of the Administrative Procedure Act when 
it deleted from the Notice of Hearing a specific issue 
concerning the provisions of Section 307(b) of the 
Communications Act and thereafter based its decision 


granting intervenor’s application on the provisions of 
Section 307(b) of the Communications Act. 


2. Whether the reasons given by the Commission 
for a waiver of Rule 3.28(c) of its Rules and Regula- 
tions were adequate and sufficient to make lawful such 
waiver. 


3. Whether the Commission erroneously and there- 
fore unlawfully departed from the definition of 
primary service as contained in Sections 3.11 and 3.182 
of its Rules and Regulations in determining the 
availability of other primary services to Intervenor’s 
proposed primary service area. 





SUBJECT INDEX 


Jurisdictional Statement 
Statement of the Case 
Statutes and Rules Involved 
Statement of Points 


Summary of Argument 
Argument 


I. The Commission arbitrarily and unlawfully 
modified the license of Appellant’s station, 
WQ&R, without affording Appellant the hear- 
ing required by Sections 309(b) and 316(a) of 
the Communications Act of 1934, as amended, 
and Section 5(a) of the Administrative Pro- 
cedure Act by concluding that the mandate of 
Section 307(b) of the Communications Act of 
1934 required the grant of Intervenor’s appli- 
cation when, over the objection of Appellant 
and on the petition of Intervenor, the Commis- 
sion had removed Section 307(b) considerations 
from the proceeding 


IL The Commission erred as a matter of law and 
was arbitrary and capricious in concluding in 
the circumstances of this case and for the rea- 
sons given that the provisions of its Rule 
3.28(c) should be waived to permit of a grant 
of Intervenor’s application and the consequent 
modification of Appellant’s license 


Ill. The Commission erred as a matter of fact and 
law in refusing to recognize and make findings 
and conclusions on the evidence of record show- 
ing primary service to all of Intervenor’s pro- 
posed nighttime service area from at least three 
existing standard broadcast stations. In so 
doing, the Commission arbitrarily chose to de- 
part from the definitions of primary service con- 
tained in its own Rules 
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IN THE 


United States Court of Appeals 


———“_—-_—_ 


No. 14,391 


InrerstaTe Broapcastine Company, Inc., Appellant, 


v. 
Fepera, Communications Commission, Appellee, 


E. Weaxs McKinney-Sarra, Intervenor. 


On Appeal from a Decision of the Federal 
Communications Commission 


JURISDICTIONAL STATEMENT 


This is an appeal by Interstate Broadcasting Company, 
Inc., a New York corporation, and licensee of Standard 
Broadcast Station WQXR, from (1) the Decision of the 
Federal Communications Commission, released February 
14, 1957, granting, after hearing, the application of 
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E. Weaks McKinney-Smith, Intervenor, (FCC File No. 
BP-9268, Docket No. 11273) for authority to construct and 
operate a new standard broadcast station in Paducah, 
Kentucky, on 1560 kilocycles with a power of 1 kilowatt 
and unlimited hours of operation with a directional 
antenna; and (2) the Memorandum Opinion and Order of 
the Federal Communications Commission, released Feb- 
ruary 28, 1958, denying Appellant’s Petition for Rehear- 
ing of the Commission’s Decision of February 14, 1957. 
Appellant’s Notice of Appeal was filed in this Court on 
March 28, 1958. 


This Court has jurisdiction to hear and decide this 
Appeal by virtue of the provisions of Section 402(b) (5) 
and (6) of the Communications Act of 1934, as amended. 
(47 U.S.C. 402(b) (5) and (6)). 


STATEMENT OF THE CASE 
The Appellant, Interstate Broadcasting Company, Inc., 


a wholly-owned subsidiary of The New York Times Com- 
pany, is the licensee of Radio Station WQXR. This station 
is now and prior to the application giving rise to this 
proceeding was licensed to operate in New York City as 
a Class I-B station on the frequency of 1560 kilocycles with 
a power of 50 kilowatts and unlimited hours of operation. 


On December 8, 1953, Tennessee Valley Broadcasting 
Company filed with the Federal Communications Commis- 
sion an application requesting authority to change the 
facilities of Station WAGC, Chattanooga, Tennessee, to 
1560 kilocycles and 10 kilowatts of power. 


On April 20, 1954, E. Weaks McKinney-Smith filed his 
application for authority to construct a new standard 
broadcast station in Paducah, Kentucky, to operate on 
1560 kilocycles with a power of 500 watts. This applica- 
tion was subsequently amended to specify a power of 
1,000 watts (one kilowatt). 
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After following the procedures prescribed by Section 
309(b) of the Communications Act of 1934, as amended, 
and after the submission of numerous pleadings and 
petitions by the parties, and after once entering an order 
dismissing the application of E. Weaks McKinney-Smith 
because it conflicted with its Rule 3.28(c) (R. 159), the 
Federal Communications Commission on February 10, 
1955, entered an order pursuant to the provisions of 
Section 309(b) of the Communications Act of 1934, as 
amended, designating the Tennessee Valley and E. Weaks | 
McKinney-Smith applications for hearing ‘‘in a con- 
solidated proceeding’’. (R. 239-241) Becanse of the 
assertion by Interstate that either one of the applications 
would cause objectionable interference to WQXR, this 
order also made Interstate Broadcasting Company, Inc., 
licensee of Station WQKR, ‘‘a party to the said proceed- 
ing’’, (R.241) The order directed that the hearing would 
be held upon certain specified issues. One of these was: 


‘*5. To determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which, if 
either, of the subject proposals would provide the 
more fair, efficient, and equitable distribution of 
radio service.’’ 


The pertinent provisions of Sec. 307(b) of the Act are set 
forth in the Appendix hereto. 


On June 7, 1955, at a prehearing conference on the 
applications, McKinney-Smith and Interstate were advised 
that the Tennessee Valley application was being dis- 
missed. (R. 277-278) A formal order of dismissal of this 
application was entered by the Chief Hearing Examiner 
of the Commission on June 24, 1955. (R. 339) Because 
of the dismissal of the Tennessee Valley application, 
McKinney-Smith on June 8, 1955, submitted a formal 
motion to the Commission requesting, inter alia, the 
deletion of Issue 5 from the Order of Designation for 
hearing. (R. 321-324) Interstate on June 17, 1955, filed 
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an opposition to this motion as it related to Issue 5, con- 
tending that the proposal of McKinney-Smith would cause 
interference to WQXR and, hence, a direct issue was 
presented as to whether the mandate of Section 307(b) of 
the Act required a grant or denial of the McKinney-Smith 
application. (R. 326-328) 


On July 20, 1955, the Federal Communications Commis- 
sion entered an order deleting Issue 5 from the Order of 
Designation because the dismissal of the Tennessee Valley 
application rendered this issue moot. (R. 368-369) 


This order of the Commission also modified Issue 3 of 
the hearing order by inserting a question concerning the 
possible existence of circumstances which might warrant 
a waiver of Rule 3.28(c) of the Commission’s Rules and 
Regulations. As thus modified, the Commission’s Order 
of Designation provided that the hearing on the E. Weaks 
McKinney-Smith application would be had on the following 
issues and no others: 


‘‘1. To determine the areas and populations which may 
be expected to gain or lose primary service from the 
operation of the stations as proposed, and the 
availability of other primary service to such areas 
and populations. 


‘<2. To determine whether the subject proposed opera- 
tions would involve objectionable interference with 
the existing or the authorized (File No. BP-4506) 
operation of Station WQXR, New York City, N. Y., 
or with any other existing standard broadcast 
station, and, if so, the nature and extent of such 
interference. 


. To determine whether the operation proposed by 
E. Weaks McKinney-Smith would be in compliance 
with the provisions of Section 3.28(c) of the Com- 
mission’s Rules, and, if not, whether circumstances 
exist which, as determined by the Commission in the 
public interest, warrants a waiver of said rule.’’ 
(R. 240, 369) 
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Pursuant to the Commission’s Orders of Designation 
of February 10, 1955, and July 20, 1955, formal hearing on 
the application of E. Weaks McKinney-Smith was held 
before Examiner Herbert Sharfman of the Federal Com- 
munications Commission on July 28, 29, August 1, and 
September 7, 1955. In this hearing both the applicant and 
Interstate produced evidence on the matters covered by 
the issues specified. Both parties and the Broadcast 
Bureau subsequently submitted detailed Proposed Findings 
of Fact and Conclusions. (R. 478-488, 489-509, 510-540) 


On January 19, 1956, the Commission released the Initial 
Decision of Examiner Sharfman dated January 18, 1956, 
denying the application of E. Weaks McKinney-Smith 
because of its conflict with Rule 3.28(c) of the Commission’s 
Rules and Regulations and because the Rule could not 
be waived under the facts presented, for to do so ‘‘would 
be to engraft upon the rule a third condition of exception 
under guise of a waiver’. The Examiner reached this 
conclusion notwithstanding his finding that the proposed 
operation of McKinney-Smith would not cause objection- 
able interference to WQXR. (R. 541-556) 


Both parties to the proceeding filed Exceptions to the 
Examiner’s Decision. Oral argument was had on these 
Exceptions before the Commission en banc on September 
24, 1956. Commissioners McConnaughey, Doerfer, Bartley, 
Lee, Mack and Craven were present. On February 14, 1957, 
the Commission released its Decision of February 13, 
1957, here complained of, reversing the Examiner’s 
Decision and granting the application of E. Weaks 
McKinney-Smith. (R. 597-621) The Commission found 
that operation of the station proposed by McKinney-Smith 
would cause objectionable interference to Radio Station 
WQXR. (R. 612, 614) Notwithstanding this finding, it 
concluded that the circumstances were such that the pro- 
hibitions of Rule 3.28(c) of its Rules and Regulations must 
be waived and that, ‘‘under the mandate of Section 307(b) 
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of the Communications Act of 1934, * * * we are required 
to grant the application of E. Weaks McKinney-Smith 
* * ©? (R. 619-620) Commissioner Doerfer abstained 
from voting on this Decision. Commissioner Hyde dis- 
sented. ‘The Commission’s Decision is reported in 22 
F.C.C. 211, 13 Pike & Fischer, R.R. 477. 


Convinced that the Commission had committed sub- 
stantial errors of law and fact in its Decision, Interstate 
Broadeasting Company, Inc., on March 18, 1957, petitioned 
the Commission for rehearing of the instant matter. 
(R. 625-642) On February 28, 1958, the Commission re- 
leased its Memorandum Opinion and Order of February 26, 
1958, here complained of, denying Interstate’s Petition for 
Rehearing. (R. 662-669) Commissioner Doerfer abstained 
from voting on this petition. Commissioner Hyde dis- 
sented. Commissioners Mack and Ford did not participate. 
The vote on the denial of the petition was thus 3 to 1, 
Commissioners Bartley, Craven and Lee voting for denial. 


STATUTES AND RULES INVOLVED 


The relevant portions of the statutes and rules of the 
Federal Communications Commission involved are set forth 
in the Appendix to this Brief. 


STATEMENT OF POINTS 


1. In concluding that the mandate of Section 307(b) of 
the Communications Act of 1934, as amended, required 
the grant of Intervenor’s application when, over the 
objection of Appellant and on the petition of the applicant, 
it had specifically and unequivocally removed Section 
307(b) considerations from the proceeding, the Commission 
illegally and without due process modified the license of 
Radio Station WQXR by depriving Interstate Broadcast- 
ing Company, Inc., of the hearing to which it was entitled 
under the provisions of Sections 309(b) and 316(a) of the 
Communications Act of 1934, as amended, and Section 5(a) 
of the Administrative Procedure Act. 





7 


2. The Commission erred as a matter of law and was 
arbitrary and capricious in determining under the facts 
of this case that the requirements of Rule 3.28(c) of its 
Rules and Regulations must be waived to permit of a grant 
of Intervenor’s application and the consequent modifica- 
tion of Appellant’s license. 


3. The Commission erred as a matter of fact and law in 
refusing to be bound by the definition of ‘‘primary service”’ 
as contained in its Rules and Regulations and therefore in 
failing to find and conclude that at least three existing 
standard broadcast stations rendered a primary service to 
all of Intervenor’s proposed nighttime service area. 


SUMMARY OF ARGUMENT 
I 


The Commission found and concluded that the grant of 
Intervenor’s application would result in objectionable 


interference, as defined by the Commission’s Rules and 
Regulations, to the existing operation of Appellant’s 
station, WQXR. For this reason, the Commission’s Order 
granting Intervenor’s application constituted a modifica- 
tion of the WQXR license. 


Under the applicable provisions of Sections 309(b) and 
316(a) of the Communications Act of 1934, as amended, 
such a modification of license cannot be ordered without first 
affording the licensee whose license is to be modified an op- 
portunity to show cause at a hearing why such order should 
not be issued. These provisions of law require that the 
party concerned in such a hearing ‘“‘be notified in writing of 
the proposed action and the grounds and reasons therefor”’. 

Section 5(a) of the Administrative Procedure Act 
provides that persons entitled to notice of an agency hear- 


ing shall be informed of ‘‘the matters of fact and law 
asserted’”’.. 
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The Commission’s Decision granting the application of 
E. Weaks McKinney-Smith, Intervenor herein, rested 
squarely on the Commission’s opinion that the grant was 
required by the mandate of Section 307(b) of the Com- 
munications Act of 1934, as amended. It considered this 
mandate the ‘‘controlling consideration’’. 


In the circumstances of this case, and by reason of pre- 
liminary orders of the Commission, Appellant was 
deprived of any notice that Section 307(b) considerations 
were involved in the proceeding. The initial Order of 
Designation for hearing contained an issue looking toward 
a determination of whether or not the grant of Inter- 
venor’s application would in the terms of Section 307(b) 
‘‘provide a fair, efficient, and equitable distribution of 
radio service’’. Thereafter, because of the dismissal of 
a competing application, Intervenor moved by formal 
petition for a deletion of this issue. Appellant opposed 
the deletion of the issue asserting that by reason of the 
interference that would result to Appellant’s station an 
issue was presented under Section 307(b) of the Act. The 
Commission agreed with the Intervenor and amended the 
hearing notice holding that the dismissal of the competing 
application rendered the issue moot. 


Thus, and in this manner, Appellant was deprived of 
notice of the grounds and reasons upon which the Com- 
mission ultimately issued an order modifying its license. 
For this reason, Appellant’s license was modified without 
a hearing contrary to the provisions and requirements of 
Sections 309(b) and 316(a) of the Communications Act of 
1934, as amended. Such action by the Commission was a 
denial of due process. 


It 


In order to grant the application of E. Weaks McKinney- 
Smith, the Commission decided that the prohibitions of its 
Rule 3.28(c) must be waived. This Rule (see Appendix 
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hereto), adopted by the Commission pursuant to its 
statutory power to adopt rules and regulations to prevent 
interference between stations and to provide a fair, 
efficient and equitable allocation of broadcast facilities, 
prohibits the grant of any application for a new station 
that will suffer interference within its normally protected 
contour to more than 10% of the population it would other- 
wise serve unless 25% or more of the proposed nightttime 
service area is without any primary service or unless the 
proposal would provide a first nighttime radio facility 
to a community not having any such facility. Inter- 
venor’s application did not meet the 10% criteria. Nor did 
it comply with either of the exceptions to the Rule. The 
Examiner found that the Rule prevented a grant of 
Intervenor’s application and that a waiver of the Rule was 
not warranted for to do so for the reasons given would 
be ‘‘to engraft upon the rule a third condition of exception 
under guise of a waiver’’. Notwithstanding the Examiner’s 
conclusion and while not disagreeing with his findings of 


fact the Commission waived the Rule. In doing so, it 
confused its legal power and authority to make rules 
and regulations with its legal power and authority in 
adjudicatory proceedings. 


The proceeding below was on an application for an 
initial authorization. As such it was adjudicatory in 
nature. Rule 3.28(c) was the result of a valid exercise 
of the Commission’s power and authority to make rules 
and regulations to prevent interference between stations 
and to provide a fair, efficient and equitable allocation of 
radio service. As such, it was a legislative enactment 
establishing in advance the conditions upon which licenses 
will issue. 

Legislative enactments of the Commission have the force 
and effect of law. They are as binding on the Commission 
in adjudicatory proceedings as they are upon the parties 
before it. Indeed, in promulgating the Rule the Com- 
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mission said it was a ‘‘fixed, certain rule’’ and one ‘‘under 
which the Commission and interested parties may proceed 
with certainty’’. Thus, the Commission was without power 
in the instant matter to waive the prohibitions of Rule 
3.28(¢). To hold otherwise defeats the very purpose of 
rule making, namely, to permit the Commission to 
state in advance factors which will result in denial of 
applications. 


Even if it be assumed, arguendo, that the Commission 
in special circumstances has the legal power and authority 
in adjudicatory proceedings to waive the provisions of 
Rule 3.28(c), it could not do so for the reasons here 
given. If a waiver is to be given it must be for adequate 
reasons related to the statutory standard. The Commis- 
sion supports its waiver in the instant matter on the ground 
that a grant of the application would bring a first primary 
service to 6,093 persons and give Paducah a third radio 
service. But, as said by the Examiner, ‘‘it does not 
appear proper to base a waiver upon factors which fall 
within the reach of but do not measure up to the express 
exceptions of the rule’’. Moreover, reasons of this kind 
were advanced by interested persons in opposition to Rule 
3.28(c) at the time of rule-making thereon, and rejected 
by the Commission. Thus, the reasons relied upon for 
waiver were wholly inadequate. The Commission cannot, 
acting in its legislative capacity, adopt a rule pursuant to 
the statutory authority contained in Sections 303(f) and 
307(b) of the Communications Act of 1934, as amended, 
and then, when acting in its adjudicatory capacity, say 
that these same statutory provisions require a waiver of 
the Rule. If this is to be a government of law and not of 
men, this Court must so hold and remand the instant 
matter to the Commission for proceedings consistent with 
the law, including the Commission’s own Rules. 
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Til 


As has been shown in the preceding section of this 
summary, the Commission concluded that a waiver of 
Rule 3.28(c) of its Rules was an essential predicate to a 
grant of Intervenor’s application because the Commission 
could not find that Intervenor’s application came within 
either of the express exceptions to the Rule. One of these 
exceptions is the provision that a grant will be made, ‘‘if 
25 per cent or more of the nighttime primary service area 
of the proposed station is without primary nighttime 
service’. (Emphasis supplied) In this case in determin- 
ing the presence or absence of primary service to the pro- 
posed nighttime service area, the Commission considered 
500 microvolts per meter as the outer limits of the primary 
service of existing stations. In doing so, it ignored the 
plain and unambiguous provisions of its own Rules de- 
fining the outer limits of ‘‘primary service’’ as 100 micro- 
volts per meter. 


Rules 3.11(a) and 3.182(f) and (g) of the Commission’s 
Rules and Regulations define 100 microvolts per meter as 
the outer limits of ‘‘primary service’’ and provide that 
this value ‘‘shall apply except as individual consideration 
may determine’’. The undisputed evidence of record 
shows that at least three existing broadcast stations render 
such primary service to all of Intervenor’s proposed night- 
time service area. In refusing to apply those Rules in 
the instant matter, the Commission ignored the repeated 
injunction of this Court in W. 8. Butterfield Theatres v. 
Federal Communications Commission, 99 App. D. C. 71, 
237 F. 2d 552, and Hall v. Federal Communications Com- 
mission, 99 App. D. C. 86, 237 F. 2d 567, that: 


‘“‘The Commission’s view that ad hoc exceptions to 
the rules are to be accepted on faith, while he who 
relies on the rule has the burden in each case of re- 
establishing it by independent proof, is error.’’ 
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For the foregoing reasons, the Commission erred as a 
matter of fact and law in refusing to find and conclude 
that with the exception of the City of Metropolis all of 
the proposed nighttime service area of Intervenor’s station 
received a primary service from at least three standard 
broadcast stations. 


ARGUMENT 
L 


The Commission Arbitrarily and Unlawfully Modified the 
License of Appellant’s Station. WOXR, Without Affording 
Appellant the Hearing Required by Sections 309%(b) and 
316(a) of the Communications Act of 1934, as Amended 
and Section 5(a) of the Administrative Procedure Act by 
Concluding That the Mandate of Section 307(b) of the Com- 
munications Act of 1934 Required the Grant of Inter- 
venor’s Application When, Over the Objection of Appel- 


In this proceeding, after consideration of the evidence 
presented at the hearing and after an exhaustive analysis 
of its Rules, the Commission found and concluded that 
Intervenor’s station, if operated as proposed, ‘‘would 
cause objectionable interference, at night, to 76,618 persons 
in an area of 524 square miles within the WQXB night- 
time primary service contour’’. (R.616) Under the Rules 
of the Commission (Rule 3.22(a), 3.182(a)(1)(ii)) the 
nighttime primary service areas of stations of the class 
and power of WQXR are entitled to be free of objection- 
able interference. The circumstances of this case are then 
identical with those which the Supreme Court considered 
in Federal Communications Commission v. National Broad- 
casting Company (KOA), 319 U. S. 239, 87 L. Ed. 1374. 
It was the contention of the Commission in that case that 
the grant of an application that would cause interference 
to an existing licensee (KOA) contrary to the Rules of 
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the Commission was not a modification of the existing 
station’s license and, hence, that station was not entitled 
to be heard in opposition to the grant. But the Court 
disagreed. It held: 


‘‘These rules were incorporated into the terms of 
KOA’s license which granted it a frequency of 850 
kilocycles and a power of 50 kilowatts. To alter the 
rules so as to deprive KOA of what had been assigned 
to it, and to grant an application which would create 
interference on the channel given it, was in fact and 
in substance to modify KOA’s license. This being so, 
§ 312(b) requires that it be made a party to the pro- 
ceeding. We can accord no other meaning to the 
language of the proviso which requires that the holder 
of the license which is to be modified must have notice 
in writing of the proposed action and the grounds 
therefor and must be given a reasonable opportunity 
to show cause why an order of modification should not 
issue.’? (319 U.S. 245-246) 


And see L. B. Wilson, Inc. v. Federal Communications 
Commission, 83 App. D.C. 176, 170 F. 2d 793, 799. 


Accordingly, in this matter the Order of the Commission 
granting Intervenor’s application and thereby subjecting 
Appellant’s station to interference within an area in which 
it was entitled to protection under the Rules of the Com- 
mission constituted a modification of Appellant’s license. 
Such an order the Commission cannot enter without giving 
the licensee whose license is to be modified an opportunity 
to show cause at a hearing why such order should not be 
issued. Section 316(a) (formerly Section 312(b)) of the 
Communications Act of 1934, as amended, provides: 


‘<Any station license or construction permit may 
be modified by the Commission either for a limited 
time or for the duration of the term thereof, if in the 
jadgement of the Commission such action will promote 
the public interest, convenience, and necessity, or the 

rovisions of this Act or of any treaty ratified by the 
Dnited States will be more fully complied with. No 
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such order of modification shall become final until the 
holder of the license or permit shall have been notified 
in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable 
opportunity, in no event less than thirty days, to show 
cause by public hearing, if requested, why such order 
of modification should not issue: * * *.’’ 


The hearing that was had in the instant case was the 
result of an order entered by the Commission pursuant 
to the statutory authority set forth in Section 309(b) of 
the Communications Act of 1934, as amended. (R. 240) 
This order recited the objections previously made by 
Appellant to the grant of Intervenor’s application and 
named Appellant a party to the proceeding, presumably 
in compliance with the holding of the Supreme Court in 
Federal Communications Commission v. National Broad- 
casting Company, (KOA), supra. Since the hearing that 
was held was one required by statute, it also was governed 
by the requirements of Section 5(a) of the Administrative 
Procedure Act (5 U.S.C. 1004(a)). In sum, the hearing 
afforded Appellant on the question of modification of its 
license had to be of the nature and Kind required by 
Sections 309(b) and 316(a) of the Communications Act 
of 1934, as amended, and Section 5(a) of the Administra- 
tive Procedure Act. Pertinent to this consideration, these 
statutory provisions require: 


“Tf the Commission, after considering such reply, 
shall be unable to make the pee specified in sub- 
section (a) of this section, it shall formally designate 
the application for hearing on the grounds or reasons 
then Ava and shall notify the applicant and all 
other known parties in interest of such action and the 
grounds and reasons therefor, * * °.’? (Emphasis 
supplied) (47 U.S.C. 309(b)) 


‘No such order of modification shall become final 
until the holder of the license or permit shall have been 
notified in writing of the proposed action and the 
grounds and reasons in and shall have been 
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given reasonable opportunity, in no event less than 
thirty days, to show cause by public hearing, if re- 
quested, why such order of modification should not 
issue.’? (Emphasis supplied) (47 U.S.C. 316(a)) 


and, 


‘Persons entitled to notice of an agency hearing 
shall be timely informed of (1) the time, place, and 
nature thereof; (2) the legal authority and jurisdiction 
under which the hearing is to be held; and (3) the 
matters of fact and law asserted.’’ (Emphasis 
supplied) (5 U.S.C. 1004(a)) 


In commenting upon the meaning and intent of Section 
5(a) of the Administrative Procedure Act, it was observed 
in Senate Report No. 752, 79th Congress, 1st Session, that: 


‘‘The specification of the content of notice, so far as 
legal authority and the issues are concerned, does not 
mean that prior to the commencement of the proceed- 
ings an agency must anticipate all developments and 
all possible issues. But it does mean that, either by 
the formal notice or otherwise in the record, it must 
appear that the party affected has had ample notice 
of the legal and factual issues with due time to 


examine, consider, and prepare for them.’’ (Legisla- 
tive History, Administrative Procedure Act, Senate 
Document 248, 79th Congress, pp. 202-203) (Emphasis 
supplied) 


It will be shown that contrary to the requirements of 
law and by reason of the preliminary orders of the Com- 
mission in this proceeding, Appellant was effectively and 
unlawfully deprived of any notice of the grounds and 
reasons relied upon by the Commission for the grant of 
Intervenor’s application and the resultant modification of 
Appellant’s license. Since the applicable statutes required 
such notice, Appellant’s license was modified without the 
hearing required by the quoted statutes. Such action 
constitutes a denial of due process. L. B. Wilson, Inc. v. 
Federal Communications Commission, supra, pp. 802-803. 
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In Paragraph 17 of the Conclusions to its Decision 
(R. 619-620), the Commission concluded that in the 
circumstances of this case ‘‘we believe, under the mandate 
of Section 307(b) of the Communications Act of 1934, 
which provides for the ‘distribution of licenses, frequencies, 
hours of operation, and of power among the several States 
and communities as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same’, that we 
are required to grant the application of E. Weaks 
McKinney-Smith’’. In the succeeding paragraph (R. 620) 
the Commission characterizes this conclusion as ‘‘the 
307(b) controlling consideration’’. Thus, the Commission 
decision rested squarely on its conclusion that the pro- 
visions of Section 307(b) of the Act required the grant of 
Intervenor’s application. 


Intervenor’s application was initially designated for 
hearing by Order of the Commission adopted on February 
10, 1955, and released February 16, 1955. This Order 


consolidated Intervenor’s application for hearing with 
the then pending application of Tennessee Valley Broad- 
casting Company for the use of 1560 kilocycles at Fort 
Oglethorpe, Georgia. It also made Appellant a party to 
the proceeding. This Order provided, inter alia, that the 
applications were to be heard upon the following issue: 


‘5. To determine in the light of Section 307(b) of 
the Communications Act of 1934, as amended, which, 
if either, of the subject proposals would provide the 
more fair, efficient and equitable distribution of radio 
service.”? (Emphasis supplied) 


Obviously, by the phrasing of this issue, the Commission 
affirmatively advised all of the parties to the proceeding 
that the determination of the proceeding might well rest 
upon its conclusion as to what would be “‘a fair, efficient 
and equitable distribution of radio service’’. Subsequently, 
and during the course of prehearing conferences, the 
parties were advised that the Tennessee Valley applica- 
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tion was to be dismissed. At that time there was a dis- 
cussion of the pertinency of Issue 5 (quoted above) to the 
proceeding. Appellant there advised that it was its opinion 
that the issue should remain in the case. (R. 279-288) A 
formal order of dismissal of the Tennessee Valley applica- 
tion was entered by the Commission on June 24, 1955. 
(R. 339) On June 8, 1955, Intervenor filed a formal motion 
with the Commission asking that Issue 5 (the 307(b) issue 
quoted above) be deleted because the removal of the com- 
peting Tennessee Valley application rendered the issue 
moot. (R. 321-324) Appellant, by a formal opposition to 
this motion, contended that the issue must remain in the 
hearing issues, stating in part: 


‘‘Significantly, the language of the issue raises a 
question as to whether the grant of either of the 
applications involved in the proceeding would provide 
a fair, efficient and equitable distribution of radio 
service. 


‘‘Other issues in the proceeding require a determina- 
tion as to whether or not the operation proposed by 
E. Weaks McKinney-Smith will result in objectionable 
interference to the operation of Radio Station WQXR, 
a Class I-B station located in New York City. Inter- 
state Broadcasting Company has heretofore alleged 
that the operation proposed by E. Weaks McKinney- 
Smith will result in objectionable interference to 
Station WQXR. Interstate Broadcasting Company 
will delineate at the hearing on this proceeding the 
nature and extent of this interference. Since this 
interference will be to the radio service now rendered 
by WQXR, and since E. Weaks McKinney-Smith pro- 
poses the establishment of a new radio service, it is 
clear that the Commission must, in the determination 
of this proceeding, consider, among other thin 
whether or not the radio service now presented by 
Station WQXK should be destroyed by the new 
service proposed by E. Weaks McKinney-Smith, or 
whether the radio service now rendered by WQXR 
should be maintained at the of not author- 
izing that service proposed by E. Weaks McKinney- 
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Smith. This directly raises a question as to whether 
or not the proposal of E. Weaks McKinney-Smith will 
result in a fair, efficient and equitable distribution of 
radio service.’? (R. 326-327) 


Appellant, of course, asserted this position because of its 
firm belief and conviction that evidence it could appro- 
priately develop under the 307(b) issue would establish 
that the mandate of Section 307(b) of the Act would require 
a denial of Intervenor’s application. 


Notwithstanding the foregoing described pleadings and 
arguments, the Commission on July 22, 1955, prior to the 
commencement of the taking of evidence, entered an order 
deleting Issue 5 (the 307(b) issue) from the hearing notice 
on the ground that the dismissal of the competing Ten- 
nessee Valley application rendered the issue moot. 
(R. 368-369) The Commission’s Order contained no 
reference to the arguments made by Appellant in its 
opposition to the deletion of the issue. Thus, by the dele- 
tion of the issue, the Commission affirmatively and un- 
equivocally advised the parties to the proceeding that the 
outcome of the proceeding would not be governed by 
Section 307(b) considerations. As a result of this deter- 
mination by the Commission, Appellant directed its par- 
ticipation in the proceeding solely to the remaining issues 
in the proceeding, little believing that the Commission could 
be so unfair as to turn around and decide the case on the 
very question of law it had, over the objection of Appellant, 
deleted and removed from the proceeding. 


It has been shown that the relevant statutes in this case 
required that Appellant have notice of the “‘grounds and 
reasons’’ and ‘“‘the matters of fact and law asserted’’ for 
@ modification of its license before any hearing thereon. 
Failure to give the requisite notice is a denial of a hearing. 
As stated by the Supreme Court in the KOA case, supra, 
p. 246: 
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‘¢ A licensee cannot show cause unless it is afforded 
opportunity to participate in the hearing, to offer 
evidence, and to exercise the other rights of a party.’’ 


and by the same Court in the leading case, Morgan v. United 
States, 304 U. S. 1, 18-19; 82 L. Ed. 1129: 


‘The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportunity 
to know the claims of the opposing party and to meet 
them. The right to submit argument implies that op- 
portunity ; otherwise the right may be but a barren one. 
Those who are brought into contest with the Govern- 
ment in a quasi-judicial proceeding aimed at the con- 
trol of their activities are entitled to be fairly advised 
of what the Government proposes and to be heard upon 
its proposals before it issues its final command.”’ 
(Emphasis supplied) 


And in Crowell v. Benson, 285 U.S. 22, 47-48, 76 L. Ed. 598: 
‘‘The statute provides for notice and hearing, and 


an award made without proper notice, or suitable op- 


portunity to be heard, may be attacked and set aside 


as without validity.’’ 


It is doubtful if there could ever be a clearer case of lack 
of notice ‘‘of what the Government proposes’’ than that 
presented by the circumstances of this case. In the course 
of the proceedings the Commission first advised that the 
statutory mandate of Section 307(b) was pertinent, then, 
over the objection of Appellant, it advised that it was not 
pertinent, and, finally, it decided the case on the ground 
that it was ‘‘controlling’’. 


For these reasons the Order of the Commission granting 
the application of E. Weaks McKinney-Smith on the 
ground and for the reason that such action was required 
by the mandate of Section 307(b) of the Communications 
Act of 1934, as amended, unlawfully modified the license 
of Station WQXR by depriving Appellant of a hearing 
thereon contrary to the principles of due process estab- 
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lished by the Constitution of the United States and con- 
trary to the hearing requirements of Sections 309(b) and 
316(a) of the Communications Act of 1934, as amended, and 
Section 5(a) of the Administrative Procedure Act. L. B. 
Wilson, Inc. v. Federal Communications Commission, su- 
pra; Pinkett v. United States, 105 F. Supp. 67; Western 
Union Division v. United States, et al., 87 F. Supp. 324, 
aff’d. 338 U.S. 864, 94 L. Ed. 530. 


It is obvious from a consideration of the Commission’s 
decision that it was considerably concerned about this very 
question of lack of notice of the grounds and reasons for 
a modification of the WQXR license. In Paragraph 18 of 
the Conclusions to its Decision (R. 620) the Commission 
noted that during the course of the hearing WQXRK op- 
posed the deletion of the 307(b) issue. The Commission 
observed that the removal of the second competing appli- 
cation made such an issue moot as a factor of choice be- 
tween competing applicants and observed that, ‘‘As to any 


question of possible de facto modification of WQXR’s 
license by approval of the application for permit herein, 
due to the interference problem raised, no 307(b) question 
is presented but rather one of due process in relation to 
any possible injury to WQXR involved in a grant of the 
application before the Commission’’. (Emphasis supplied) 


Of course, it is the denial of due process of which Ap- 
pellant here complains because the Commission considered 
Section 307(b) ‘‘controlling’”’ Appellant made this com- 
plaint in its Petition for Rehearing. (R. 626-630) At this 
point the Commission’s concern became so great that it re- 
versed its previous position. In denying Appellant’s 
petition, it said: 

‘Of course, it should be evident from reading the 
issue as it was framed in the designation order that ‘if 
either’ was included so that the Commission would be 
in a position to rule, if necessary, that a grant of neither 
proposal would be justified on 307(b) grounds. That 
the denial of both applications might have been nec- 
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essary is shown by reference to issue 2 (the interfer- 
ence issue) of the original hearing order. This issue 
was predicated upon the charge by WQXR that it 
would suffer objectionable interference from both of 
the proposals. In other words, the wording of the 
307(b) issued constituted a recognition of the fact that 
the statutory standard imposed by that Section is 
not solely a comparative one but rather is abso- 
lute in the sense that any grant must meet the 
standard of fair, efficient, and equitable. Thus, by 
including ‘if either’ in the issue the Commission 
gave explicit recognition to what is implicit in the 
consideration of any application ‘for license, and 
modification and renewals thereof’’’. (R. 664) 


Thus, the Commission reversed itself. At the time of 
decision there was no 307(b) issue involved in a modi- 
fication of Appellant’s license. However, by the time of 
the denial of Appellant’s Petition for Rehearing, not only 
was there such an issue but it was implicit even though 
the Commission had removed the explicit statement of the 


issue. In these circumstances, can there be any question 
of Appellant’s lack of notice? 


IL 


The Commission Erred as a Matter of Law and Was Arbitrary 
and Capricious in Concluding in the Circumstances of This 
Case and for the Reasons Given That the Provisions of Its 
Rule 3.28(c) Should Be Waived to Permit of a Grant of 
Intervenor’s Application and the Consequent Modification 
of Appellant's License. 


Rule 3.28(c) (see Appendix hereto) of the Commission’s 
Rules and Regulations in pertinent part provides: 


sce * © (1) No objectionable interference will be 
caused by the proposed station to existing stations or 
that if interference will be caused, the need for the 
proposed service outweighs the need for the service 
which will be lost by reason of such interference; and 
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‘¢(3) the interference received does not affect more 
than 10 percent of the population in the proposed sta- 
tion’s normally protected primary service area. How- 
ever, in the event that the nighttime interference re. 
ceived by the proposed station would exceed this 
amount, then an assignment may be made if the 
proposed station would provide either a standard 
broadcast nighttime facility to a community not hav- 
ing such a facility or if 25 percent or more of the night- 
time primary service area of the proposed station is 
without primary nighttime service.”’ 


In sum, this Rule prohibits\the grant of an application 
when the 10 percent criteria i’ exceeded unless (a) the sta- 
tion will provide a nighttime transmission facility to a com- 
munity not having a standard broadcast facility, or (b) 
25 percent or more of the nighttime primary service area 
of the proposed station is without primary service. 


In the early prehearing stages of its consideration of 
Intervenor’s application, the Commission entered an Order 


(R. 159) dismissing Intervenor’s application because its 
favorable consideration was prohibited by the provisions 
of Rule 3.28(c) of the Commission’s Rules and Regulations. 
Thereafter, Intervenor resubmitted its application with an 
amendment and in due course the Commission designated 
the application for hearing. Issue 3 of the Commis- 
sion’s initial order of designation for hearing provided: 


‘3. To determine whether the operation proposed 
by E. Weaks McKinney-Smith would be in compliance 
with the provisions of Section 3.28(c) of the Com- 
mission’s Rules.”? (R. 240) 


With the issue thus drawn, if the facts found after 
hearing showed a violation or lack of compliance with 
the Rule, the application had to be denied. Accordingly, 
relying on this Court’s opinion in Storer Broadcasting 
Company v. United States, 95 App. D. C. 97, 220 F. 2d 204, 
Intervenor asked the Commission to enlarge the issue so 
that it could show reasons and circumstances warranting a 
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waiver of the Rule. (R. 250-256) The then competing ap- 
plicant and Appellant opposed the requested enlargement 
of the issues because of the petition’s failure to state ade- 
quate grounds and reasons for a waiver of the Rule. (R. 
260-264, 327-328) Cf. United States v. Storer Broadcasting 
Company, 351 U.S. 192, 100 L. Ed. 1081. Nevertheless, the 
Commission enlarged the issue. (R. 368-369) As enlarged, 
it provided: 

‘3. To determine whether the operation proposed 
by E. Weaks McKinney-Smith would be in compliance 
with the provisions of Section 3.28(c) of the Commis- 
sion’s Rules, and, if not, whether circumstances exist 
which, as determined by the Commission in the public 
interest, warrants a waiver of said rule.’ 


Upon consideration of the record evidence (R. 553-554) 
and after making detailed findings of fact, Examiner Sharf- 
man concluded: 


‘‘5. The proposal does not meet the requirements of 


the 10% rule or either of the express conditions re- 
lieving an applicant from its ban. The operation con- 
templates nighttime interference to more than 10% of 
the population in the proposed normally protected pri- 
mary service area; there are already two unlimited time 
stations in Paducah; and less than 25% of the proposed 
Oe ebay” service area is without primary service.’’ 


The Examiner found no adequate reason in the record for 
a waiver of the Rule (R. 555) 


The Commission agreed with the Examiner’s conclusion 
that the proposed station did not comply with the 10% 
criteria nor the first exception to the ban of Rule 3.28(c) 
because there were already two standard broadcast sta- 
tions located in Paducah. (R. 614) However, as to the 
second exception, the Commission said that the evidence was 
‘‘inconclusive’’, but that ‘‘at least 12.9% of the proposed 
nighttime service area would gain a first primary service’’ 
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and that ‘‘there is a controversy as to whether this per- 
centage is greater’? (R. 614) The Examiner had no 
difficulty with this ‘“‘controversy’’. He decided it. For 
the reasons stated in Part III of this argument, there 
could be no ‘‘controversy’’ on this question. The Commis- 
sion did not disagree with the Examiner’s conclusion, but 
rather refused to decide. In these circumstances, the 
Commission did conclude, ‘‘on the basis of our Findings of 
Fact, we are unable to definitely conclude that the pro- 
posal comes within either of the exceptions to Section 3.28 
(c) of the Commission’s Rules’? (R. 614) and ‘‘we are im- 
pelled to grant a waiver of Section 3.28(c) of our Rules in 
order that the proposal’s non-compliance therewith will 
not constitute a bar to the grant of the application’’.? (Em- 
phasis supplied.) (R. 616) In doing so, the Commission 
committed a grievous error. It has confused its legal power 
and authority to make rules and regulations with its legal 
power and authority in adjudicatory proceedings. 


The proceeding below was on an application for an 
initial construction permit. As such, it was adjudicatory 
in nature. (See Sections 2(d) and (e) of the Adminis- 
trative Procedure Act, 60 Stat. 237, et seq., 5 U.S.C. 1001, 
et seq.) 

Rule 3.28(c) was specifically enacted by the Commission 
pursuant to the authority contained in Sections 4(i), 303(f), 
(h) and (r) and 307(b) of the Communications Act of 
1934, as amended. (Report and Order re Amendment of 
Standards of Good Engineering Practice, 10 Pike & Fischer, 
R.R. 1595). These provisions of the Act (see Appendix 
hereto) empower the Commission to make such rules and 

1 For the reasons stated in Part IIT of this argument, the Commission erred 
in concluding that there was any controversy on this matter. 

2The highly objective character of the Examiner’s treatment of the waiver 

is i his refusal i 
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regulations as it may deem necessary to prevent interfer- 
ence between stations, establish areas and zones to be 
served by stations, and provide for a fair, efficient and 
equitable distribution of radio service. Rule 3.28(c) is, 
thus, a result of the exercise of the Commission’s rule 
making or legislative powers and establishes in advance 
the conditions upon which licenses will issue. As such, it 
is a valid exercise of the Commission’s legislative powers. 
Securities & Exchange Commission v. Chenery Corporation, 
332 U.S. 194, 203, 91 L. Ed. 1995; United States v. Storer 
Broadcasting Company, supra; National Broadcasting Co. 
v. United States, 319 U.S. 190, 87 L. Ed. 1344; Federal 
Communications Commission v. American Broadcasting 
Company, 347 U.S. 284, 98 L. Ed. 699; Logansport Broad- 
casting Corp. v. United States, 93 App. D. C. 342, 210 F. 
2d 24. 


Rule 3.28(c), being the result of the Commission’s exer- 
cise of its legislative powers, has the force and effect of 


law. ‘The regulations and rules promulgated by the 
Commission, pursuant to its statutory authority, have the 
force and effect of Federal law.’? Regents of New Mexico 
College v. Albuquerque Broadcasting Co., 158 F. 2d 900 
(CCA Tenth Circuit) and cases cited therein. 


In the Report and Order issued by the Commission pro- 
mulgating Rule 3.28(c) (In re Amendment of Standards 
of Good Engineering Practice, 10 Pike & Fischer, R.R. 
1595), the Commission said: 


‘The present proposal is designed to codify the 
important exceptions developed in the administration 
of the 10% rule so as to establish a fixed certain 
procedure.”” (Emphasis supplied) (p. 1598) 


and, 


“The suggestion that the criterion be a vague stand- 
ard such as that the service lost by interference should 
not extend to ‘an unfair degree’, vitiates the objective 
of a rule, under which the Commission and interested 





26 


parties may proceed with certainty.”’ (Emphasis sup- 
plied) (p. 1599) 


and, 


‘¢ As stated, the new provision is not merely a general 
guide but a fixed, certain rule. Since this is so, the new 
provision should be placed in the Commission’s rules 
Farr ee the Standards.’’ (Emphasis supplied) 
(p. 1 


In denying a petition for reconsideration of its adoption 
of Rule 3.28(c), the Commission said: 


‘<The revised rule was made part of our Rules rather 
than the Standards, as originally proposed in the 
Notice of Rule Making, since, as we stated in the 
Report and Order, it 7s not merely a general guide 
(as some of the Standards) but a fixed, certain rule.’’ 
(Emphasis supplied) (p. 1600(b)) 


and, 


‘<* * © we intended to specify fixed and certain 
requirements.’? (Emphasis supplied) (p. 1600(d)) 


As a ‘‘fixed, certain’’ rule setting forth the conditions 
under which the Commission would issue licenses, Rule 
3.28(c) was and is as mandatory on the Commission in 
adjudicatory proceedings as it was and is on the parties 
before it. As such, the Rule falls squarely within the 
principles enunciated by the Supreme Court in Columbia 
Broadcasting System v. United States, 316 U.S. 407, 86 
L. Ed. 1563. There the Court was concerned with the 
adoption of rules and regulations setting forth the con- 
ditions under which the Commission would license broadcast 
stations having affiliation agreements with network organ- 
izations and more particularly the standing of Columbia 
to bring the appeal. The Commission argued that the 
regulations were ‘‘the expression of the general policy 
we will follow in exercising our licensing power’’ and, 
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hence, no more reviewable than a press release similarly 
announcing its policy. With respect to this contention, 
the Court said: 


‘Undoubtedly regulations adopted in the exercise of 
the administrative rule-making power, like laws enacted 
by legislatures, embody announcements of policy. But 
they may be something more. When, as here, the 
regulations are avowedly adopted in the exercise of 
that power, couched in terms of command and accom- 
panied by an announcement of the Commission that 
the policy is one ‘which we will follow in exercising 
our licensing power’, they must be taken by those 
entitled to rely upon them as what they purport to be— 
an exercise of the delegated legislative power—twhich, 
until amended, are controlling alike upon the Commis- 
sion and all others whose rights may be affected by the 
Commission’s execution of them.’’ (Emphasis sup- 
plied) (p. 422) 


And see Service v. Dulles, 354 U.S. 363, 1 L. Ed. 2d 1403. 


Of course, it would appear almost axiomatic that if the 
Rules and Regulations of the Commission have the force 
and effect of law, they must, as a matter of law, be as 
controlling on the Commission, at least in adjudicatory 
matters, as on the parties before it. If it were otherwise, 
binding rules would become mere policy announcements, 
settling nothing. ‘‘Such a result would defeat the basic 
purpose of rule-making-in the licensing field, namely, to 
permit the Commission to ‘state * * * in advance’ factors 
which will result in denial of applications. American Broad- 
casting, supra, p. 290.’ 


The Commission, being bound as a matter of law by its 
own rules, committed legal error when it waived Rule 
3.28(c) in the instant matter. It was without power to 
waive the rule. If Rule 3.28(c) had not been waived, the 
Commission would have had to deny Intervenor’s applica- 


3 Pago 27 of the Briet for, the United States and the npn, Pre. 


tions in United States v. Storer Broadcasting Company, supra. 
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tion. Since Rule 3.28(c) was enacted, in part, for the pur- 
pose of preventing interference between stations, it was 
also, under the doctrine of the KOA case, supra, a part 
of the implied terms of Appellant’s license. The Commis- 
sion’s action waiving Rule 3.28(c) was also, therefore, an 
unlawful modification of Appellant’s license. Particularly 
is this so when the act of waiver is one which results in 
the grant of an application which under the rules of the 
Commission causes objectionable interference to Appel- 
lant’s station. 


In making the foregoing argument, Appellant is not 
unaware of the language of the Supreme Court in United 
States v. Storer Broadcasting Company, supra. There the 
Court was concerned with a challenge to the Commission’s 
multiple ownership rules. This Court of Appeals in Storer 
Broadcasting Company v. United States, supra, had held 
that the effect of the rules was to deprive a multiple owner 
of the hearing, required by Section 309(b) of the Act 
(47 U.S.C. 309(b)), on an application for additional facili- 
ties when its present facilities were the permissible maxi- 
mum in number. The Commission argued and the Supreme 
Court agreed that the hearing requirement of Section 
309(b) could not be read so as to withdraw ‘‘from the 
power of the Commission the rule-making authority neces- 
sary for the orderly conduct of its business’. (p. 202) 
The Court then went on to state: 


‘“We read the Act and Regulations as providing a 
‘full hearing’ for applicants who have reached the 
existing limit of stations, upon their presentation of 
applications conforming to Rules 1.361 and 1.702, that 
set out adequate reasons why the Rules should be 
waived or amended. The Act, considered as a whole, 
requires no more. We agree with the contention of 
the Commission that a full hearing, such as is required 
by § 309(b), note 5, supra, would not be necessary 
on all such applications. As the Commission has pro- 
mulgated its Rules after extensive administrative hear- 
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ings, it is necessary for the accompanying papers to 
set forth reasons, sufficient if true, to justify a change 
or waiver of the Rules.’’ (p. 205) 


Earlier in its Decision, the Court also repeated the Com- 
mission’s argument: 


‘‘This does not mean, of course, that the mere filing 
of an application for a waiver . . . would necessarily 
require the holding of a hearing, for if that were the 
case a rule would no longer be a rule. It means only 
that it might be an abuse of discretion to fail to hear 
a request for a waiver which showed, on its face, the 
existence of circumstances making application of the 
rule inappropriate.’’ (pp. 201-202) 


Admitting, arguendo, that the Commission has the power 
to waive a rule adopted by it to establish the standards it 
will apply in passing on applications for broadcasting 
licenses, it must nevertheless support such waiver by ade- 
quate reasons related to the statutory standard. Other- 


wise, as recognized by the Commission and the Supreme 
Court in the Storer case, ‘‘if that were the case a rule 
would no longer be a rule.”” The reasons advanced by 
the Commission for a waiver of Rule 3.28(c) in the instant 
matter are stated in Paragraph 8 of the Conclusions to its 
Decision. The Commission said: 


‘<The proposed operation would provide a first pri- 
mary service to 6,093 persons who reside in Metropolis, 
llinois, and it would provide a first primary service 
to at least 12.9% of its proposed nighttime service area. 
In addition, the proposed operation would provide a 
first local primary service to a population of 10,132; 
a third transmission service to Paducah; and a third 
primary service at night to the residents of Paducah. 
All of this persuades us that a waiver of the Rule is 
warranted.’’ (R. 615) 


These reasons boil down to a conclusion by the Commis- 
sion that the Rule should be waived because 6,093 persons 
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would get a first primary service and because Paducah 
would get a third station.‘ 


The Examiner refused a waiver of the Rule for these 
reasons because: 

‘“‘The fact that Metropolis, Illinois, with a popula- 
tion of 6,093, would receive a first primary service is 
not controlling, for it does not appear proper to base 
a waiver upon factors which fall within the reach of 
but do not measure up to the express exceptions of 
the rule. The rule recognizes certain territorial bene- 
fits which should be enjoyed despite the failure to 
comply with the standard; but to permit the fact that 
a community, other than that in which the transmitter 
would be located, would receive an initial primary 
service, to dictate relaxation, would be to engraft 
upon the rule a third condition of exception under 
guise of a waiver. In sum, therefore, applicant has not 
supported its claim for waiver of "Section 3. 28(¢c).”? 
(Emphasis supplied) (R. 555) 


The Examiner’s reasoning was sound. Rule 3.28(c) pro- 
hibits the grant of an application where the 10% criteria 
is exceeded unless the proposed station will be a first local 
facility or unless 25% or more of the primary service 
area of the proposed station will receive its first primary 
service. 


In the instant case, the Commission has waived the rule 
because Paducah will obtain a third station and because 
6,093 persons will get a first service. These reasons come 
within the very reach of the Rule. In fact, the Commission 
has not waived the Rule—it has destroyed it. Moreover, 
the reasons relied upon by the Commission for a waiver 
of Rule 3.28(c) in this case were expressly rejected by it 
at the time of adoption of the Rule. In its Report and 


408. Lawrence A. TG cl ONCE L D OPEL ene seen 


Fischer, BR, 985, in which, subsequent to the 
refused a waiver of Bale 3.28( 
service to B 
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Order adopting the Rule, the Commission summarized the 
objections to the proposed Rule: 


‘‘Briefly stated, the major arguments made by these 
opposing parties are as follows: 


*“(a) ee ¢ 


‘“(b) The figures employed—25% in 3(b) and 10% 
in 3(c)—are arbitrary and unrealistic, not being 
founded on any sound basis. In connection with the 
former figure, it is pointed out that a refers to area 
rather than population, and that it cannot be applied 
uniformly throughout the country since certain sec- 
tions are more highly populated with more stations 
now allocated, leaving less ‘white area’. As to the 
latter figure, the proposed 3(c) interposes an absolute 
requirement with respect to 10% of the population 
rather than the ‘approximately’ 10% employed in the 
present rule and thus, mot more rigidly limit the 
assignment of Class II, and IV stations in the 
future. It is urged that the figures are unduly re- 
strictive, and that no unnecessary rigid limitations on 
future assignments should be imposed, but rather a 
case-by-case approach employed. 


‘<(¢) The proposal is unduly restrictive, and should 
be revised to permit an assignment when it will provide 
a second primary service, either daytime or nighttime, 
to areas now limited to a single such service; or when 
‘all or part of the service area of the proposed station, 
either daytime or nighttime, is without primary serv- 
ice’; or when ‘the proposed station will not suffer 
interference to such an extent that the service would 
be reduced to an unfair degree’. It is urged that the 
sole criterion should be whether the proposed station 
will be better able to serve the public interest, conven- 
ience and necessity without impairing the operation 
of any existing station.’”? (Emphasis supplied) (10 
Pike & Fischer, R.R. 1595, 1596-1597) 


The Commission specifically rejected these arguments 
saying: 


‘<Similarly, we find that employment of the second 
exception to the 10% criteria is justified. The criti- 
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cism that the 25% figure refers to area rather than 

population completely misses the point of this provi- 
sion. The condition is directed to area since one of 
the most important purposes of the Act is to provide 
& primary service to all portions of the country, Le., 
the elimination of so-called ‘white areas’. The fact 
that this provision may benefit proposals involving 
areas which are only sparsely populated or that it 
probably cannot be uniformly applied throughout the 
country since certain sections are more heavily popu- 
lated with more stations now allocated, should be 
recognized not as a drawback to this facet of the 
proposal but as an advantage.* Nor is it believed 
that employment in this connection of the 25% figure 
is unreasonable. It should be kept in mind that the 
operation condoned under the exception may be one 
falling quite short of the 10% population criterion and 
further, that the figure selected must be sufficiently 
restrictive so as to avoid the degradation of over-all 
AM service resulting from a large number of assign- 
ments which individually cause negligible interference 
but as an aggregate may result in considerable deterio- 


ration interference-wise (see footnote 2, supra). 


‘*2The requirement also protects existing stations already on the 
Some For without this provision, a vastly a eeterieaben of stations 
y occupy a given channel than would otherwise be the case. While 
the addition ofa small number of stations to any given channel on the 
‘no interference to existing stations’ basis might well cause no appre- 
ciable degradation of over-all service by reason of the interference not 
taken into account in the Commission’s Xefinition of ‘objectionable inter- 
ference’, this is not necessarily the case as stations are continually 
added without restriction. In other words, the sum total of a large 
number of operations which individually cause a negligible amount of 
interference is not le. 
*¢3 Since the objective here is the elimination of ‘white areas’, the 
suggestion that it be Tevised so as to permit an assignment providing s 
second primary service to an area now limited to one such service, is 
without merit.” (10 Pike & Fischer, RR. 1595, 1599) 


In sum, the Commission in order to grant Intervenor’s 
application has waived the requirements of Rule 3.28(c) 
solely for the reasons which come within the reach of the 
Rule and which it rejected at the time it promulgated the 
Rule. Such reasons cannot be considered adequate under 
the law to support a waiver of the Rule. Yet, this Rule 
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was to be ‘‘fixed and certain’’ and one ‘‘under which the 
Commission and interested parties may proceed with cer- 
tainty’’. Since rules of the Commission ‘‘have the force 
and effect of Federal law’’,® and since they are ‘‘controlling 
alike upon the Commission and all others’’,° the Commis- 
sion’s waiver of Rule 3.28(c) in this matter was not only 
unlawful but completely arbitrary and capricious. If this 
is to be a government of law and not of men, this Court 
must so hold and remand the instant matter to the Com- 
mission for proceedings consistent with the law, including 
the Commission’s own Rules. 


In the final analysis, the Commission’s action in this 
matter is exactly like that of the Interstate Commerce 
Commission reversed by the Supreme Court, in Arizona 
Grocery Company v. Atchison Topeka & Santa Fe Ratlway 
Company, 284 U.S. 370, 76 L. Ed. 348. That case arose 
upon appeal from a reparation award granted by the 
Commission after suit therefor by a shipper. The award 
was granted by the Commission upon a finding by it that 
the rate charged by the carrier was unreasonable. How- 
ever, prior to the reparation proceeding, the Commission 
in another proceeding pursuant to its statutory authority 
had fixed maximum and minimum reasonable rates for 
shipments of the kind involved in the reparation proceed- 
ing. The rate found to be unreasonable in the reparation 
proceeding fell within the maximum and minimum rates 
fixed by the Commission in the rate making proceeding. 
The Court reversed the Commission, saying: 


‘¢ As respects its future conduct the carrier is entitled 
to rely upon the declaration as to what will be a 
lawful, that is, a reasonable, rate; and if the order 
merely sets limits it is entitled to protection if it fixes 
a rate which falls within them. Where, .as in this 
case, the Commission has made an order having a 
dual aspect, it may not in a subsequent proceeding, 


5 Regents of New Mexico College v. Albuquerque Broadcasting Co., supra. 
6 Columbia Broadcasting System v. United States, supra. 
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acting in its quasi-judicial capacity, ignore its own 
pronouncement promulgated, wm its quasi-legislative 
capacity and retroactively repeal its own enactment as 
to the reasonableness of the rate it has prescribed.’’ 
(Emphasis supplied) (p. 389) 


And so, in the instant matter, the Federal Communica- 
tions Commission having in the exercise of its legislative 
power adopted rules and regulations ‘‘to prevent inter- 
ference between stations’’ (47 U.S.C. 303(f)), ‘‘to estab- 
lish areas and zones to be served by any station’ (47 
US.C. 303(h)), and ‘‘to provide a fair, efficient and equi- 
table distribution of radio service’? (47 U.S.C. 307(b)), 
cannot in the exercise of its quasi-judicial power ignore 
its own legislative pronouncements stating what kind of 
applications it will grant or deny and retroactively repeal 
its own enactments on the plea that these same statutory 
provisions require such action.” This is not to suggest 


7 That Rale 3.28(c) was promulgated to prevent interference between sta- 


tions is well evidenced ae following in the Commission’s Report 
e: 


and Order adopting the (10 Pike & er, R.R. 1595) 
‘*A brief discussion of basic allocation considerations is desirable to an 


. ° o . & 
‘¢It should be emphasized ee a ae Sa ee in 


° ° ° 


¢¢Tt should be kept in mind that the condoned under 

tion may be one falling quite short of the 10% population cri 

further, that the selected must be sufficiently restrictive 
of over-all AM service resul from 
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that time and changing circumstances well may require 
an amendment or change of any particular rule, or that 
the Commission is without authority to make such changes.® 
a 


but as an aggregate may result in considerable deterioration interference- 
wise’? (p. 1599) 

* * * ° . 
‘We conclude that the proposal as revised should be adopted because 
it represents the most appropriate balance between the competing factors 
of optimum utilization of available he ona and protection of existing 
stations against interference.’ (p. 1600) 


And that the Rule was drawn in furtherance of the requirements of Section 
307(b) of the Act to accomplish ‘‘a fair, efficient and equitable distribution 


of radio service’ is borne out by the following statements in the Report: 


<<For if the sole criterion were only ‘no interference to existing stations’, 
a grant might be made which represented a markedly inefficient opera- 
tion and which might preclude some future assignment of a much more 
efficient nature.’’ (pp. 1597-1598) 


* Sd * ° Sd * 


<¢With this as background, we 


And in denying petitions for reconsideration of the order adopting the Rule, 
the Commission said: (10 Pike & Fischer, RR. 1600a) 


<<Fowever, the Commission gave careful consideration to similar argu- 
ments advanced in the comments filed in this proceeding and rejected 
them on the ground that tho public interest would best be served by 
requiring all applications to conform to the new fixed rule to insure an 
efficient use of available frequencies.’’ (p. 1600c) 


* * & « 


° e 
<<In support of the instant petition, petitioner advances the argument 
that the revised £10 t rule’ pat ores with Section 307(b) of the 
Communications Act even ee an application for broadcast 
facilities might tend toward a ‘fair, efficient, an uitable distribution 
of radio service’ it would be denied un ent if it did not 
meet the requirements of the 10 reent rule. 
tends that exi stations m2; 
their renewal applications as well as 
on 307(b) of 
Decision 


8 National Broadcasting Co. Vv. 
after the Supreme Court’s decision in 
waiver of the multiple ownership rule ( 3 
the request for a waiver out , saying: 
Company, 14 Pike & Fischer, RB. 742, 748-749) 


<erphe Commission has determined in promulgating the rule that the exist- 
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Bat there are appropriate techniques and ways for accom- 
plishing such changes. These include and require the pub- 
lication of Notice of Rule Making and the opportunity 
for comment thereon as prescribed by Section 4 of the 
Administrative Procedure Act. (5 U.S.C. 1003) 


In waiving the requirements of Rule 3.28(c) in this case, 
the Commission has, contrary to principles of law, in fact, 
repealed the Rule. The Commission’s action nullifies the 
whole Rule and, in fact, makes a mockery of it. It would 
be better if there were no rule than to have one that is 
effective one day and of no effect the next. Of greater 
consequence and seriousness, the Commission’s action in 
this case makes extremely prophetic the words of Mr. 
Justice Jackson in his dissent to the Supreme Court’s 
opinion in Securities € Exchange Commission v. Chenery 
Corp., supra, at pages 217, 218: 


‘“This decision is an ominous one to those who believe 


that men should be governed by laws that they may 
ascertain and abide by, and which will guide the action 
of those in authority as well as of those who are subject 
to authority. 


‘‘T have long urged, and still believe, that the admin- 
istrative process deserves fostering in our system as 
an expeditious and non-technical method of applying 
law in specialized fields. I cannot agree that it be 

limitation is a 

effects 
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used, and I think its continued effectiveness is en- 
dangered when it is used, as a method of dispensing 
with laa in those fields.’’ 


Ir, 
The Commission Erred as a Matter of Fact and Law in Refus- 


Doing, the Commission Arbitrarily Chose to Depart From 
the Definitions of Primary Service Contained in Its Own 
Rules. 


As has been shown in relation to the argument above on 
Rule 3.28(c), the Commission concluded that the provisions 
of the Rule should be waived and Appellant’s license ac- 
cordingly modified. As stated in Paragraph 6 of its Deci- 
sion (R. 614), the Commission concluded that a waiver 
of the Rule was essential before it could make a grant of 
Intervenor’s application because it could not find that 


Intervenor’s application came within either of the express 
exceptions to the Rule. One of these exceptions is the 
provision that a grant will be made ‘‘if 25 percent or more 
of the nighttime primary service area of the proposed 
station is without primary nighttime service.’? (Emphasis 
supplied) In determining the presence or absence of night- 
time service over Intervenor’s proposed service area, the 
Commission considered 500 microvolts per meter as the 
outer limits of the primary service of the existing broad- 
cast stations in the area. While the Commission neverthe- 
less found a waiver of the Rule necessary, in holding that 
500 microvolts per meter was the outer limit of the primary 
service of existing broadcast stations, it ignored the plain 
and unambiguous provisions of its own Rules. defining the 
outer limits of ‘“‘primary service’? as 100 microvolts per 
meter. 


Rule 3.11(a) of the Commission’s Rules and Regulations 
defines: the term “primary: service area” as ‘‘the area: in 
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which the groundwave is not subject to objectionable inter- 
ference or objectionable fading’. The table contained 
in Rule 3.182(f) of the Commission’s Rules states that 
100 microvolts per meter constitutes primary service in 
rural areas. This section of the Rules further advises 
that, ‘“All these values are based on an absence of objec- 
tionable fading, either in changing intensity or selective 
fading, the usual noise level in the areas, and an absence 
of limiting interference from other broadcast stations’’. 
Rule 3.182(g) advises that, ‘‘The values in paragraph (f) 
of this section shall apply except as individual consideration 
may determine”. (Emphasis supplied) The undisputed 
evidence of record established that at least three Class 
I-A standard broadcast stations have an interference-free 
field strength in excess of 100 microvolts per meter over 
Intervenor’s entire proposed nighttime service area (Ex. 
20, WQXRK Ex. 1, pp. 1, 2, R. 420, 427, 428). 


Correctly, the Commission recognized that under its 
holding in WDZ Broadcasting Company, 7 Pike & Fischer, 
R.R. 443, the presence or absence of fading was not to be 
considered in determining the extent of primary service. 
(See Decision, Conclusion Par. 16, R. 619) Thus, on the 
Commission’s own reasoning, the record affirmatively es- 
tablished that at least three broadcast stations served the 
proposed service area at night with an interference-free 
groundwave field strength in excess of 100 microvolts per 
meter. The Rules of the Commission define this degree of 
service as primary service. There is nothing in these Rules 
that in any way says they are not applicable to considera- 
tions arising under Rule 3.28(c) or, for that matter, limits 
their application in any respect to particular situations, 
whatever they might be. The above cited Rules must be 
taken for what they purport to be; ie., rules of general 
application. As such, they are as binding upon the Com- 
mission as upon the parties before it. The words of the 
Supreme Court of the United States in the case of Columbia 
Broadcasting System, Inc. v. United States, supra, at page 
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422, are peculiarly appropriate. There the Court said 
with respect to the network regulations, ‘‘they must be 
taken by those entitled to rely upon them as what they 
purport to be—an exercise of the delegated legislative 
power—which, until amended, are controlling alike upon 
the Commission and all others whose rights may be affected 
by the Commission’s execution of them’. (Emphasis sup- 
plied) In the circumstances of this case, it would appear 
that Appellant relied upon the Rules of the Commission, 
but the Commission did not. But, as the Supreme Court 
has said, the Commission is bound by its Rules, as well as 
the parties before it. True, the Commission may amend 
its Rules, but until it does, they are as binding on it as 
any legislative enactment. Otherwise, rules become a 
nullity and it would be better if there were none. The 
admonition of this Court in W. S. Butterfield Theatres v. 
Federal Communications Commission, 99 App. D. C. 71, 
237 F. 2d 552, 557, and repeated in Hall v. Federal Com- 
munications Commission, 99 App. D.C. 86, 237 F. 2d 567, 
574, is pertinent here. There this Court said: 


‘<The Commission’s view that ad hoc exceptions to 
the rules are to be accepted on faith, while he who 
relies on the rule has the burden in each case of 
reestablishing it by independent proof, is error.’’ 


The circumstances considered, the Commission erred as 
a matter of law when it refused to find that the whole of 
the proposed nighttime service area of E. Weaks McKinney- 
Smith received primary service from stations WSM, WHAS 
and KMOX. 


The Courier-Journal case, 5 Pike & Fischer, R.R. 348, 
cited by the Commission (R. 619) as authority for deciding 
to the contrary, does not change the law. It should be a 
sufficient answer to the Commission’s contention to the 
contrary that no decision by the Commission in any par- 
ticular case can operate to change the plain words of 
one of its Rules. Moreover, as a matter of historical 
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interest, the Courier-Journal case was decided in Septem- 
ber, 1949. It was not until November, 1955, that the 
Commission enacted the Rules above referred to. Prior 
thereto they were a part of the Commission’s Standards 
of Good Engineering Practice and therefore subject to 
more flexible interpretation. Obviously, by simple prin- 
ciples of statutory construction, the enactment of the Rules 
subsequent to the decision in the Courier-Journal case must 
be treated as reversing whatever dictum was contained in 
the Courier-Journal case. 


There can be no doubt that the Courier-Journal decision, 
insofar as the instant point is concerned, was nothing but 
dictum. In the first place, the contention in that case was 
not that primary service of a clear channel station extended 
to the 100 microvolt per meter contour at night, but rather 
that the nighttime primary service was so limited by fading 
that it was limited to a field strength considerably higher 
than 500 microvolts per meter. Therefore, in holding as 
it did in a footnote to the decision that, ‘‘The Commission’s 
Standards of Good Engineering Practice provide that a 
Class I-A station is to be protected to its 0.5 mv/m ground- 
wave contours both day and night from adjacent channel 
stations and to its 0.1 mv/m contour during the day from 
co-channel stations. Hence, according to the Commission’s 
Standards, the primary service area of a Class I-A station 
at night is based upon its 0.5 mv/m eontour’’ (p. 375), 
the Commission did not. decide that in such a case as 
here presented the primary service of a clear channel 
station at night might not extend to the 100 microvolt per 
meter contour. Moreover, the reason given by the Com- 
mission in that case for holding that the 500 microvolt 
per meter contour is the outer limits of the primary service 
contour of a Class I-A or I-B station is completely errone- 
ous. The Commission was obviously confused between the 
definition of the normally protected contour for Class I-A 
and I-B stations and the definition of primary service as 
contained in its then Standards. The two are clearly not 
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the same. If they were, the limits of the primary service 
of Class III-A and III-B stations at night would be the 
2500 microvolt per meter contour and 4000 microvolt per 
meter contour, respectively. (Under the Rules of the Com- 
mission these are the normally protected contours for such 
stations at night.) This, of course, is not so, as the Com- 
mission would be the first to recognize. 


For the foregoing reasons, the Commission erred as 
a matter of fact and law in refusing to find and conclude 
that with the exception of the City of Metropolis all of 
the proposed nighttime service area of Intervenor’s station 
received a primary service from at least three standard 
broadcast stations. 


CONCLUSION 


For the reasons above stated, the Order of the Commis- 
sion granting the application of E. Weaks McKinney-Smith 
should be reversed by this Court and the case remanded 


to the Commission to carry out the judgment of this Court 
pursuant to the provisions of Section 402(h) of the Com- 
munications Act of 1934, as amended. (47 U.S.C. 402(h)) 


Respectfully submitted, 


Mavrice M. Jansky 
Attorney for Appellant 
Interstate Broadcasting 
Company, Inc. 
Of Counsel: 


Loucks, Zias, Youre & JanskKy 
1317 F Street, N.W. 
Washington 4, D. C. 


July 3, 1958 
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APPENDIX TO BRIEF 
Statutes and Rules Involved 
ADMINISTRATIVE PROCEDURE ACT 
(60 Stat. 237 et seq., 5 U.S.C. 1001 et seq.) 
Sec. 2; 5 U.S.C. 1001. 
DEFINITIONS 


As used in this chapter— 
eo e = * eo 
OnpER AND ADJUDICATION 


(d) ‘‘Order’’? means the whole or any part of the final 
disposition (whether affirmative, negative, injunctive, or 
declaratory in form) of any agency in any matter other 
than rule making but including licensing. ‘‘Adjudication’’ 
means agency process for the formulation of an order. 


License anp LicensinG 


(e) ‘*License’’ includes the whole or part of any agency 
permit, certificate, approval, registration, charter, member- 
ship, statutory exemption or other form of permission. 
‘‘Licensing’’ includes agency process respecting the grant, 
renewal, denial, revocation, suspension, annulment, with- 
drawal, imitation amendment, modification, or condition- 
ing of a license. 


Sec. 4; 5 U.S.C. 1008. 
Rorz Marrme 


Except to the extent that there is involved (1) any mili- 
tary, naval, or foreign affairs function of the United 
States or (2) any matter relating to agency management 
or personnel or to public: property, loans, grants, benefits, 
or econtracts—. 
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Norice; PusiicaTion anp ConTENTS 


(a) General notice of proposed rule making shall be 
published in the Federal Register (unless all persons sub- 
ject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with 
law) and shall include (1) a statement of the time, place, 
and nature of public rule making proceedings; (2) refer- 
ence to the authority under which the rule is proposed; 
and (3) either the terms or substance of the proposed 
rule or a description of the subjects and issues involved. 
Except where notice or hearing is required by statute, this 
subsection shall not apply to interpretative rules, general 
statements of policy, rules of agency organization, pro- 
cedure, or practice, or in any situation in which the agency 
for good cause finds (and incorporates the finding and a 
brief statement of the reasons therefor in the rules issued) 
that notice and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest. 


PROCEDURES 


(b) After notice required by this section, the agency 
shall afford interested persons an opportunity to partici- 
pate in the rule making through submission of written 
data, views, or arguments with or without opportunity to 
present the same orally in any manner; and, after consid- 
eration of all relevant matter presented, the agency shall 
incorporate in any rules adopted a concise general state- 
ment of their basis and purpose. Where rules are required 
by statute to be made on the record after opportunity for 
‘an agency hearing, the requirements of sections 1006 and 
1007 of this title shall apply in place of the provisions of 
this subsection. 


Toe of Puspication og Service or Rurzs 


(c) The required publication or service of any substan- 
tive rule (other than one granting or recognizing exemp- 
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tion or relieving restriction or interpretative rules and 
statements of policy) shall be made not less than thirty 
days prior to the effective date thereof except as other- 
wise provided by the agency upon good cause found and 
published with the rule. 


PETITIONS 


(d) Every agency shall accord any interested person the 
right to petition for the issuance, amendment, or repeal 
of a rule. 


See. 5(a); 5 U.S.C. 1004(a). 


ADJUDICATIONS 


Norice oF Hearing anp Issues 


(a) Persons entitled to notice of an agency hearing 
shall be timely informed of (1) the time, place, and nature 
thereof; (2) the legal authority and jurisdiction under 
which the hearing is to be held; and (3) the matters of 
fact and law asserted. In instances in which private per- 
sons are the moving parties, other parties to the proceed- 
ing shall give prompt notice of issues controverted in fact 
or law; and in other instances agencies may by rule require 
responsive pleading. In fixing the times and places for 
hearings, due regard shall be had for the convenience and 
necessity of the parties or their representatives. 


COMMUNICATIONS ACT OF 1934, AS AMENDED 
Sec. 4(i) ; 47 U.S.C. 154(i): 


(i) The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this Act, as may be necessary in the 
execution of its fanctions. 
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Sec. 303(f), (h) and (r); 47 U.S.C. 303(f), (h) and (r): 
Sec. 303. Except as otherwise provided in this Act, the 
Commission from time to time, as public convenience, in- 
terest, or necessity requires shall— 


(f) Make such regulations not inconsistent with law as 
it may deem necessary to prevent interference between 
stations and to carry out the provisions of this Act: Pro- 
vided, however, that changes in the frequencies, authorized 
power, or in the times of operation of any station, shall 
not be made without the consent of the station licensee 
unless, after a public hearing, the Commission shall deter- 
mine that such changes will promote public convenience or 
interest or will serve public necessity, or the provisions of 
this Act will be more fully complied with. 


(h) Have authority to establish areas or zones to be 
served by any station. 


{r) Make such rules and regulations and prescribe snch 
restrictions and conditions, not inconsistent with law, as 
may be necessary to carry out the provisions of this Act, 
or any international radio or wire communications treaty 
or convention, or regulations annexed thereto, including 
any treaty or convention insofar as it relates to the use of 
radio, to which the United States is or may hereafter 
become a party. 


Sec. 307(b) ; 47 U.S.C. 307(b): 


(b) In considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 
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Section 309(b) ; 47 U.S.C. 309(b) : 


(b) If upon examination of any such application the 
Commission is unable to make the finding specified in sub- 
section (a), it shall forthwith notify the applicant and 
other known parties in interest of the grounds and reasons 
for its inability to make such finding. Such notice, which 
shall precede formal designation for a hearing, shall advise 
the applicant and all other known parties in interest of all 
objections made to the application as well as the source 
and nature of such objections. Following such notice, the 
applicant shall be given an opportunity to reply. If the 
Commission, after considering such reply, shall be unable 
to make the finding specified in subsection (a) it shall 
formally designated the application for hearing on the 
grounds or reasons then obtaining and shall notify the 
applicant and all other known parties in interest of such 
action and the grounds and reasons therefor, specifying 
with particularity the matters and things m issue but not 
including issues or requirements phrased generally. The 
parties in interest, if any, who are not notified by the Com- 
mission of its action with respect to a particular applica- 
tion may acquire the status of a party to the proceeding 
thereon by filing a petition for intervention showing the 
basis for their interest at any time not less than ten days 
prior to the date of hearing. Any hearing subsequently 
held upon such application shall be a full hearmg in which 
the applicant and all other parties in interest shall be 
permitted to participate but in which both the burden of 
proceeding with the imtroduction of evidence upon any 
issue specified by the Commission, as well as the burden of 
proof upon all such issues, shall be upon the applicant. 


Sec. 316(a); 47 U.S.C. 316(a): 

(a) Any station license or construction permit may be 
modified ‘by the Commission either for a limited time or 
for the duration of the term thereof, if in the judgment of 
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the Commission such action will promote the public inter- 
est, convenience, and necessity, or the provisions of this 
Act or of any treaty ratified by the United States will be 
more fully complied with. No such order of modification 
shall become final until the holder of the license or permit 
shall have been notified in writing of the proposed action 
and the grounds and reasons therefor, and shall have 
been given reasonable opportunity, in no event less than 
thirty days, to show cause by public hearing, if requested, 
why such order of modification should not issue: Provided, 
That where safety of life or property is involved, the Com- 
mission may by order provide for a shorter period of 
notice. 


Sec. 402(b) (5) and (6), and 402(h) ; 47 U.S.C. 
402(b)(5) and (6), and 402(h):s—=<CSs~S~S 


(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals 


for the District of Columbia in any of the following cases: 


(5) By the holder of any construction permit or sta- 
tion license which has been modified or revoked by the 
Commission, 

(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application de- 
scribed in paragraphs (1), (2), (3), and (4) hereof. 


(h) In the event that the court shall render a decision 
and enter an order reversing the order of the Commission, 
it shall remand the case to the Commission to carry out the 
jadgment of the court and it shall be the duty of the Com- 
mission, in the absence of the proceedings to review such 
jadgment, to forthwith give effect thereto, and unless other- 
wise ordered by the court, to do-so upon the basis of the 
proceedings already had and the record upon which said 
appeal was heard and determined. 
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RULES AND REGULATIONS OF THE COMMISSION 


§3.11(a) The ‘‘primary. service area’’ of a broadcast 
station means the area in which the groundwave is not 
subject to objectionable interference or objectionable 
fading. 

§3.22(a) Class I Station. A Class I station is a domi- 
nant station operating on a clear channel and designed to 
render primary and secondary service over an extended 
area and at relatively long distances. Its primary service 
area is free from objectionable interference from other 
stations on the same and adjacent channels and its second- 
ary service area free from interference, except from sta- 
tions on the adjacent channel, and from stations on the 
same channel in accordance with the channel designation 
in § 3.25 or § 3.182. The operating power shall be not less 
than 10 kilowatts nor more than 50 kilowatts. 


§$3.28(c) Upon showing that a need exists, a Class I, 
III or IV station may be assigned to a channel available 
for such class, even though interference will be received 
within its normally protected contour; Provided: (1) no 
objectionable interference will be caused by the proposed 
station to existing stations or that if interference will be 
caused, the need for the proposed service outweighs the 
need for the service which will be lost by reason of such 
interference; and (2) primary service will be provided to 
the community in which the proposed station is to be lo- 
cated; and (3) the interference received does not affect 
more than 10% of the population in the proposed station’s 
normally protected primary service area. However, in the 
event that the nighttime interference received by the pro- 
posed station would exceed this amount, then an assign- 
ment may be made if the proposed station would provide 
either.a standard broadcast nighttime facility to a com- 
munity not having such a facility or if 25% or more of the 
nighttime primary service area of the proposed station is 
without primary nighttime service. 
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§ 3.182(a)(1)(ii) The Class I stations in group I-B 
are those assigned to the channels allocated by §3.25(b), 
on which duplicate operation is permitted, that is, other 
Class I or Class II stations operating unlimited time may 
be assigned to such channels. During nighttime hours of 
operation a Class I station of this group is protected to 
the 500 uv/m 50 percent skywave contour and during day- 
time hours of operation to the 100 uv/m groundwave con- 
tour from stations on the same channel. Protection is 
given to the 500 uv/m groundwave contour from stations 
on adjacent channels for both day and nighttime operation. 
The operating powers of Class I stations on these frequen- 
cies shall be not less than 10 kw nor more than 50 kw. 


§3.182(f) The signals necessary to render primary serv- 
ice to different types of service areas are as follows: 


Area: Field intensity 
groundwave 

City business or factory 10 to 50 mv/m 
areas 

City residential areas 2 to 10 mv/m 
Rural—all areas during 0.1 to 0.5 mv/m 
winter or northern 
areas during summer 

Rural—southern areas 0.25 to 1.0 mv/m 
during summer 


All these values are based on an absence of objectionable 
fading, either in changing intensity or selective fading, 
the usual noise level in the areas and an absence of limit- 
ing interference from other broadcast stations. The 
values apply both day and night but generally fading or 
interference from other stations limits the primary service 
at night in all rural areas to higher values of field intensity 
than the values given. The Commission will not authorize 
a directive antenna for a Class IV station assigned a local 
channel. 
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§ 3.182(g) In determining the population of the primary 
service area, it may be considered that the following 
signals are satisfactory to overcome manmade noise in 
towns of the population given. 


Population: Field intensity groundwave 


Up to 2,500 0.5 mv/m 

2,500 to 10,000 2.0 mv/m 

10,000 and up Values given in paragraph 
(f£) of this section. 


These values are subject to wide variations in individual 
areas and especial attention must be given to interference 
from other stations. The values are not considered satis- 
factory in any case for service to the city in which the 
main studio of the station is located. The values in para- 
graph (f) of this section shall apply except as individual 
consideration may determine. 
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INTRODUCTION 


In this appeal Appellant asserts that the orders of the 
Federal Communications Commission (Appellee) granting 
the application of E. Weaks McKinney-Smith (Intervenor) 
for a new standard broadcast station in Paducah, 
Kentucky, on 1560 kilocycles (the same frequency as that 
used by Appellant’s station, WQXR, in New York City) 
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and denying Appellant’s Petition for Rehearing of the 
matter are invalid and must be vacated and the matter 
remanded to the Commission. In the interest of brevity, 
Appellant does not here restate the points relied upon by 
it as establishing the invalidity of the Commission’s 
orders. So that the issue between the parties may be 
refined to its narrowest confines and the Court’s attention 
focused on the real differences, it is necessary before con- 
sidering the opposing arguments to state what, by their 
silence, Appellee and Intervenor admit. 


With respect to Appellant’s Point 1 and the argument 
in support thereof, Appellee and Intervenor do not deny 
that: 


(a) The grant of Intervenor’s application constituted a 
modification of the WQXR license; 


(b) Applicable provisions of the Communications Act 
of 1934, as amended, and the Administrative Procedure 
Act require that as a requisite to a full and fair hearing 
Appellant was entitled to notice of the ‘‘grounds and 
reasons’’ and ‘‘the matters of fact and law asserted’’ for 
a modification of its license; 


(c) Failure to afford a party the requisite statutory 
notice and opportunity to be heard thereon is a denial of 
a hearing and, therefore, a denial of due process; 


(d) Prior to hearing Appellant insisted that a Section 
307(b) issue was essential to a determination of whether 
Intervenor’s new service was to be authorized at the 
expense of Appellant’s service or whether Appellant’s 
service should be maintained at the expense of not 
authorizing that proposed by Intervenor, but the Com- 
mission held such matter to be ‘‘moot’’; and 


(e) Notwithstanding this ruling the Appellee rested. its 
Decision fally, squarely and unequivocally on considera- 
tions arising from Section 307(b) of the Communications 
Act of 1934, as amended. 
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Appellee’s defense to Appellant’s Point 1 is that the re- 
maining issues in the hearing notice necessarily preserved 
the 307(b) issue and even if they had not Appellee could 
have decided the case under the general public interest 
standard. For the reasons shown in this Reply Brief, 
this defense is without merit. 


With respect to Appellant’s Point 2 and the argument in 
support thereof, Appellee and Intervenor do not deny that: 


(a) The proceedings below were adjudicatory in nature; 


(b) Rule 3.28(c) was a legislative enactment of the Com- 
mission establishing in advance conditions upon which 
licenses will issue; 


(c) Legislative enactments of the Commission have the 
force and effect of law and are as binding on the Commis- 
sion in adjudicatory proceedings as they are upon the 
parties before it; 


(d) Appellee waived the requirements of Rule 3.28(c) 
in order to grant Intervenor’s application; and 


(e) Rule 3.28(c) was enacted for the purpose of pre- 
venting interference between stations and, as such, was a 
part of the implied terms of Appellant’s license. Thus, 
the waiver of the rule was itself a modification of 
Appellant’s license. 


Appellee and Intervenor defend against Appellant’s 
Point 2 solely on the ground that the waiver of Rule 
3.28(c) was, for the reasons given, reasonable. This 
Reply Brief will show that this argument is unsupported 
by fact and is mere window dressing to cover what was 
essentially an arbitrary action. 


With respect to Appellant’s Point 3, Appellee and 
Intervenor do not deny that: 

(a) Rules 3.11(a) and 3.182(f) of the Commission’s 
Rules and Regulations define 100 microvolts per meter as 
the outer limits of ‘‘primary service’’; 
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(b) The record undisputably shows this degree of or 
better service from at least three broadcast stations to 
Intervenor’s proposed nighttime service area (Ex. 20, 
WQXR Ex. 1, pp. 1, 2; R. 420, 427, 428) ; 


(c) Rules of the Commission are controlling upon it 
as well as upon parties before it and these same parties 
have a right to rely thereon. 


Appellee and Intervenor defend against Appellant’s 
Point 3 with the contention that the stated rules of the 
Commission are ambiguous and, hence, Appellee’s admin- 
istrative interpretation of these rules as expressed in its 
decisions govern. It will be shown that there is no 
ambiguity in the rules and, hence, no necessity for 
reference to administrative decision. Moreover, if such 
reference be made the decisions support Appellant’s con- 
struction of the rules, not that of Appellee. 


L 


In the Circumstances of This Case the Issues Upon Which the 
Hearing Was Held Did Not Permit of Resolution by 
Evaluation of the Need for New Service as Against the 
Need for the Service to be Lost. 


It is apparently Appellee’s and Intervenor’s argument 
that the issues remaining in the proceeding (Appellant’s 
Brief, p. 4) and upon which the hearing was finally had 
were sufficient to put Appellant on notice that if the record 
showed that Intervenor’s operation would cause a loss of 
service to Appellant’s station, WQXR, the case would have 
to be decided by an evaluation of the need for the service 
lost as against the need for the service to be gained. 
This argument begs the whole question. Moreover, it 
completely ignores a cardinal fact of record; ie., 
Appellant’s opposition to the deletion of the 307(b) issue. 


Appellant is of the opinion that a strong cogent argu- 
ment could appropriately be made against the proposition 
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that Issues 1 and 2 of the Commission’s hearing notice 
impliedly raise an issue under Section 307(b) of the Com- 
munications Act of 1934, as amended (47 U.S.C. 307(b)), 
particularly when consideration is given to the require- 
ments of Section 5(a) of the Administrative Procedure 
Act (5 U.S.C. 1004(a)). However, it is not necessary to 
make that argument here. Any possibility of inferring an 
issue under Section 307(b) of the Act in Issues 1 and 2 
was affirmatively removed by the Commission when it 
granted Intervenor’s motion therefor and deleted the 
Section 307(b) issue as moot (R. 368-369). Appellant 
opposed the deletion of this issue. The substance of 
Appellant’s opposition is stated on Pages 17 and 18 of 
its Brief. There Appellant asserted that the facts to be 
developed under Issues 1 and 2 would further require an 
evaluation of the need for the service to be lost as against 
a need for the service to be gained. In short, the case 
would present ‘‘a question as to whether or not the 
proposal of E. Weaks McKinney-Smith will result in a 
fair, efficient and equitable distribution of radio service’’. 
This question the Commission has said ‘‘must be decided 
in terms of the allocation standard of the Act which is 
found in Section 307(b).’? Newport Broadcasting Co., 
24 F.C.C. 19. In short, Appellant told the Commission it 
had to leave the 307(b) issue in the case if it were going 
to evaluate the need for the service to be lost as against 
the need for service to be gained. The Commission said 
this question was ‘“‘moot’’. By this action it foreclosed 
itself from any such evaluation. In this view of the pro- 
ceedings below the other arguments of Appellee and 
Intervenor fall into appropriate focus and their lack of 
cogency is easily ascertained. 


1It is probable that the reason the Commission and Intervenor attached 
little significance to Appellant’s opposition is that they were convinced that 
the facts of record would establish that there would be no interference to 
Ww This is made abundantly clear by their Proposed Findings of Fact 
(RB. 499-508, 523-529, 535-537) and the Examiner’s Decision (R 448-452). 
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For example, the Commission’s argument that the 
‘‘statutory issue is implicit in noncomparative cases with- 
out any express statement thereof’? (Brief, pp. 15-16) is 
nothing short of amazing when considered in the light of 
Appellant’s opposition to the removal of the 307(b) issue. 
And Appellee’s reliance upon previous decisions by it 
in which it decided noncomparative cases on the 
principles of Section 307(b) without the specific issue 
being present, rather than helping Appellee supports 
Appellant’s position. Appellant mew of these cases and 
cited many of them in its opposition to the deletion of the 
issue (R. 327). Appellant thus told the Commission its 
own prior decisions required that the issue remain in the 
case. The Commission disagreed. It cannot now be heard 
to contend that by so doing it did not remove the issue. 


There can be no question but that the issues as 
originally framed raised a question under 307(b) between 
Intervenor and Appellant. The use of the phrase ‘‘if 
either’’ (Appellant’s Brief, p. 16) clearly raised the issue. 
Appellee admitted this in Paragraph 7 of the decision 
denying Appellant’s Petition for Rehearing stating, 
sc# @ © ‘if either’ was included so that the Commission 
would be in a position to rule, if necessary, that a grant 
of neither proposal would be justified on 307(b) grounds”’ 
(and see Appellant’s Brief, pp. 20-21). Appellee also 
admits this fact in its Brief (p. 18) in stating that these 
words ‘‘merely reflected the fact that since both applica- 
tions allegedly caused interference to WQXR, and either 
or both of the applicants might be found to be disqualified 
¢ * *.? Tn short, the issue was phrased to take care of 
both aspects of the 307(b) question; i.e., (a) the deter- 
mination of the gain and loss of service between WQXR 
and the applicants’ proposals, and (b) the comparative 
determination between the two then pending applications. 
The Commission, over Appellant’s opposition, deleted the 
issue in its entirety. Obviously, this action also removed 
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any doubt about the pertinent aspect of the issue remain- 
ing as an implicit part of Issues 1 and 2. 


In the final analysis the proof of Appellee’s and Inter- 
venor’s erroneous thinking is contained in their own 
arguments. If Issues 1 and 2 contain an implicit 307(b) 
issue; i.e., that the Commission will evaluate the need 
for service to be lost as against the need for service to be 
gained, they likewise contain an implied 307(b) issue to 
the effect that the Commission will evaluate the com- 
parative need for service as between two applicants. 
Issue 1, by the Commission’s reasoning, clearly implies 
such. If such were so, the deleted Issue 5 was not necessary 
in the first place. The Commission’s uniform practice, as 
it will be the first to admit, is to the contrary. 


The argument of Appellee and Intervenor that in the 
fal analysis Appellant’s contention is unimportant 
because Appellee could have decided the case ‘‘solely in 


terms of the general public interest standard’’ is a bold 
assertion of a Congressional delegation of omniscient 
power. It should be recognized as such. The standard of 
‘<public convenience, interest or necessity,’? contained in 
Section 307(a) of the Communications Act (47 U.S.C. 
307(a)) is expressly made ‘‘subject to the limitations of 
this Act”. As the Commission itself has consistently 
recognized, the allocations standard is contained in Section 
307(b) of the Act. Newport Broadcasting Co., supra. 
The Supreme Court recognizes the difference in the 
standards. Certainly, the Commission should. (See 
Opinion of Mr. Justice Frankfurter in National Broadcast- 
ing Co. v. United States, 319 U.S. 190, at page 215, wherein 
in stating the licensing standards the Court distinguishes 
between the public interest standard and Section 307(b)). 
This Court must recognize a difference in the standards 
unless it is willing to accede to the Commission’s 
proposition that it can decide cases as it sees fit so long 
as it says it is in the public interest to do s0. 
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Parenthetically, it should be noted that Intervenor sought 
an issue concerning the ‘‘public interest’’ standard and 
its application to an evaluation of the service to be gained 
and lost, but it was denied such an issue. (See Inter- 
venor’s Reply to Appellant’s Opposition to the deletion 
of the 307(b) issue, R. 332-338). 


And, finally, Intervenor’s invocation of the rule of 
prejudicial error likewise misses the point. Appellant has 
had its license modified without a hearing because it was 
denied any notice of grounds and reasons for the Com- 
mission’s decision or the matters of fact and law asserted 
by it and a reasonable opportunity to meet these claims. 
This record contains no evidence concerning the program 
service offered by WQXR or that proposed by Intervenor. 
Had the issues in this case remained as requested by 
Appellant such evidence would have been offered by 
Appellant. In Appellant’s opinion this evidence would 
have shown that the radio service of Appellant was of 
such a character that the need for the WQXR service to 
those who would lose it was paramount to the need for 
Intervenor’s proposed service. Apparently, it was the» 
Commission’s fear of this contention that made it end its 
Decision with the sentence, ‘‘This conclusion is unaffected 
by any unique service which WQXR may render to the 
interference area’’ (R. 621). 


The issues as finally drawn required the Commission to 
deny Intervenor’s application after finding that Inter- 
venor’s proposed operation would cause objectionable 
interference to Appellant’s station WQXR. The circum- 
stances leading to the final statement of the issues per- 
mitted of no other determination once the interference 
issue was resolved in Appellant’s favor. In the language 
of Section 309(b) of the Communications Act of 1934, as 
amended, (47 U.S.C. 309(b)), the burden of proof was on 
the applicant and on Issue 2 he failed, ergo his application 
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should have been denied. The error of the Commission is 
plain and substantial. It certainly operated to the 
prejudice of Appellant. 


i, 


The Reasons Advanced by the Commission for Waiving the 
Requirements of Rule 3.28(c) Are Wholly Inadequate to 
Support Such Waiver. 

Appellant recognizes that in bringing this Appeal from 
the Commission’s decision waiving Rule 3.28(c) it is pre- 
senting a problem of first instance. That problem has been 
created by the opinion of the Supreme Court in United 
States v. Storer Broadcasting Company, 351 U.S. 192. 


As fully supported by the cases cited in Appellant’s 
brief, it is a recognized principle of law that the rules and 
regulations of administrative bodies enacted by them in 
the exercise of their legislative powers are as binding on 
the administrative bodies when acting in their adjudicatory 
capacity as they are on the parties before them. But the 
Supreme Court has modified this principle to the extent 
that it appears to recognize a residual power in the 
administrative agency in an appropriate case to waive a 
rule. However, in so holding the Court certainly did not 
intend to make the administrative agency the sole judge 
of the adequacy of the reasons supporting its decision to 
waive arule. To hold otherwise would wipe away the last 
vestige of the revered American principle of government 
by law, at least before administrative agencies. Though not 
so stated that is exactly the position taken by the Appellee 
and the Intervenor in this case. In sum, they argue that 
because the Supreme Court said the Commission could 
waive its rules and because the Commission suggested 
that possibility in the adoption of Rule 3.28(c), the Com- 
mission had the right to do so in the instant matter. That 
this is Appellee’s position is made abundantly clear in 
the Introduction to its argument on Page 11 of its Brief 
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when, in reference to Rule 3.28(c), it notes that the express 
‘ exceptions contained in the Rule are not relevant to this 
consideration. It is precisely these exceptions and the 
Commission’s refusal to change them at the time of rule 
making that spell out the arbitrary and capricious action 
of the Commission in the instant matter. 


It is true that in the promulgation of Rule 3.28(c) the 
Commission adverted to the provisions of its rules that 
advised that an application inconsistent with its rules 
when accompanied with a request for a waiver of the rule 
would be accepted for filing. This reference was originally 
stated in a footnote to the Commission’s Report and Order 
in the following language: 


‘‘4Tt is pointed out, however, that under § 1.361(c), 
the Commission permits the filing of an application in 
conflict with a rule when accompanied by a petition for 
waiver of the rule in question. Section 1.361(¢) applies 
to the rule adopted herein. But as with other rules, 
waivers will be granted only in unusual circumstances 
in which it is clearly demonstrated that the public 
interest requires such exceptional action.’* (10 Pike 
& Fischer, R.R. 1595, 1600) 


The key words in this reference are ‘‘waivers will be 
granted only in unusual circumstances’’. The footnote 
quoted above is inserted at the end of a sentence in the 
Commission’s Report and Order reading: ‘‘As stated, the 
new provision is not merely a general guide but a fized, 
certain rule.’’? (Emphasis supplied) 


It is plain that the Commission intended by the footnote 
to make it clear that Rule 3.28(c) was to be a hard and 


2 Bale 1.361(¢), now Rule 1.307(a), provides: 

‘¢ Applications which are determined to be patently not in accordance with 
the Commission’s rules, regulations, or other requirements, unless accom- 
panied by an appropriate request for waiver, will be considered defective 
and will not be ted for filing or if inadvertently accepted for filing 
will be dismissed. Requests for’ waiver shall show the nature of the 
waiver or exception desired and shall set forth the reasons in support 
thereof.’’ 





11 


fast rule and that it would be waived only in ‘‘unusual’’ 
situations requiring ‘‘exceptional’’ action. The Examiner 
thought so at the time of his decision in the instant matter. 
In a subsequent case this same Examiner in light of the 
Commission’s decision on the instant case had this to say: 


“3. The Hearing Examiner is aware of the Com- 
mission’s observations in its Report and Order re- 
leased August 11, 1954, adopting the present 10% rule, 
10 RR 1595, 1600, to the effect that ‘waivers will be 
granted only in unusual circumstances in which it is 
clearly demonstrated that the public interest requires 
such exceptional action’. Despite this apparently 
difficult standard enunciated by the Commission for 
approved deviations from the new rule, however, it 
appears, from its decisions in other waiver cases, that 
it does not intend the rule to be a hard and fast 
obstruction to an otherwise meritorious grant. See 
E. Weaks McKinney Smith, 22 FCC 211, 227, [13 RR 
477] and fn. 13. The view here taken of the present 
waiver request is dictated by the Commission’s 
approval, in previous cases, of an attitude less rigid 
than a reading of its statement quoted above would 
appear to warrant.’’ (Huntington-Montauk Broad- 
casting Co., Inc., 16 Pike & Fischer, R.R. 173, 187) 


There were no ‘“‘unusual circumstances’’ present in this 
case to warrant a waiver of Rule 3.28(c). 


The Commission (Appellee) in its brief claims that the 
waiver was justified for four reasons; ie., that the grant 
of Intervenor’s application would bring (1) a first primary 
service to 6,093 persons, (2) a first local primary service 
to 10,132 persons, of whom the above-stated 6,093 persons 
are a part, (3) a third transmission service to the city of 
Paducah, and (4) a third primary service to the residents 
of that city. As asserted by Appellant in its brief 
(pp. 29-30), these reasons boil down to a conclusion by 
the Commission that the Rule should be waived because 
some persons will get a first primary service and because 
Paducah would get a third radio station. This is so 
because: 
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(1) While not inevitable, it is more probable than 
not that any application for a new broadcast facility 
that would bring a first service at night to some 
persons without any service would also bring a ‘‘local’’ 
service to those same persons. Particularly is this 
true when the application is one which violated the 
10% criteria, and 


(2) A new station cannot be a third transmission 
facility without affording reception service to the 
community as well. 


Thus, by the clever device of subdividing the essential 
facts into their parts, the Commission seeks to justify an 
unwarranted and capricious waiver of its ‘‘fixed and 
certain’’ rules. 


The express exceptions to the ‘‘fixed and certain”’ 
application of Rule 3.28(c) as stated therein, justify 
Appellant’s argument even though the Commission con- 
siders the express exceptions irrelevant. By its terms this 
Rule does not apply if 25% or more of the proposed 
station’s nighttime primary service area is without 
primary service or if the proposed station will be a first 
broadcast facility for the community. The express excep- 
tions relate to the very type of matters relied upon by the 
Commission for waiver; i.e., the presence or absence of 
other radio service and the necessity for additional stations 
within a given community. Thus, as stated by the 
Examiner, the reasons come within the reach of the Rule 
and, therefore, cannot be considered a valid basis for 
waiver. Moreover, as more particularly shown in 
Appellant’s brief (pp. 30-33), the very reasons now used 
by the Commission as warranting a waiver of the Rule 
were rejected by it in denying petitions for changes in the 
Rule. The Commission then refused to use the presence 
of unserved population as reason for an exception to the 
Rule, and the Commission then refused to use the estab- 
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lishment of a second facility in a community as reason for 
exception to the Rule. Certainly, the very arguments then 
refused by the Commission cannot now be asserted by it 
as ‘‘unusual circumstances’’. 


In footnote 16, page 24, of its Brief, Appellee seeks to 
make much of the “‘local’’ service to be rendered by Inter- 
venor’s station and Appellant’s alleged failure to con- 
sider this factor. The reason therefor is an obvious one. 
There is not one word or scrap of evidence in this record 
from which the Commission can conclude that Intervenor’s 
service will be a ‘‘local’’ service. Intervenor’s proposed 
program service and the nature thereof is undescribed in 
this record. For all this record shows Intervenor may 
present only network programs or he may devote his whole 
time to rebroadcasting the programs of a station in another 
community. Moreover, it is very doubtful that the pre- 
sumption indulged in by the Commission could in any event 
be stretched as the Commission did to include the 6,093 
persons in Metropolis, Tlinois, across the Ohio River from 
Paducah, Kentucky. A Paducah station’s service is 
certainly not ‘‘local’’ to them. And, significantly, the very 
cases relied upon by Appellee as tending to justify its 
given reasons for a waiver of Rule 3.28(¢) when consider- 
ing the question of ‘“‘local’’ service specifically made 
findings of fact from evidence of record on the proposed 
programming of the applicants involved. See Sarasota 
Broadcasting Co., 14 Pike & Fischer, R.R. 624, and Key 
Broadcasting System, Inc., 13 Pike & Fischer R.R. 159. 


It must be remembered that Appellant is not here assert- 
ing that Rule 3.28(c) is or is not good administrative 
legislation. For this reason it is not incumbent on 
Appellant to set forth or illustrate what circumstances 
might be ‘‘unsual’’ enough to warrant a waiver of Rule 
3.28(c). It is sufficient for Appellant to establish, as it 
has, that this Rule was enacted to prevent interference to 
Appellant, among others, that it was to be a ‘‘fixed and 
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certain’’ rule and one under which ‘‘parties may proceed 
with certainty’’ and that the Commission has arbitrarily 
waived it and thereby illegally modified the license of 
Appellant’s station WQXR. 


Tr. 
The Definitions of Primary Service Contained in the Rules of 
the 


The Commission’s argument that its Rules define the 
outer limits of the primary service of a standard broad- 
cast station as 500 microvolts per meter and not 100 micro- 
volts per meter is the age-old refuge of administrative 
agencies. First, there is the contention that its Rules are 
ambiguous and then there is the argument that the prior 
administrative construction of its Rules is controlling. The 
difficulty with the Commission’s reasoning is that its Rules 
are not ambiguous nor is there any prior administrative 
interpretation of the point here raised by Appellant. 


In Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, a 
case heavily relied upon by Appellee, the Court said at 
Page 414: 


sce * * But the ultimate criterion is the adminis- 
trative interpretation, which becomes of controlling 
weight unless it is plainly erroneous or inconsistent 
with the regulation. * * *’? (Emphasis supplied) 


Appellee has conveniently forgotten the emphasized 
part of the Court’s language as quoted above. This 
language clearly means that the administrative interpreta- 
tion is not controlling if it is inconsistent with the 
regulations. Rule 3.182(f) (Appellant’s Brief, p. 50) 
specifies the signal strength necessary to constitute 
primary service. This rule specifically recognizes that 100 
microvolts per meter may constitute primary service. It 
is true that this value is based upon an absence of 
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objectionable fading, interference from man-made noise, or 
interference from other broadcast stations. However, this 
record contains no evidence that the signals from Stations 
WSM, WHAS or KMOX are subject to fading or that there 
are unusual noise levels in the area. Quite to the contrary, 
if such evidence had been offered, it would have been 
refused. 


In WDZ Broadcasting Company, 7 Pike & Fischer, R.R. 
443, the Commission specifically held that it would not 
consider or permit evidence of fading as having a bearing 
on the extent of primary service. This decision has been 
uniformly followed by the Commission. The Commission 
has followed the same practice with respect to evidence 
delineating the level of atmospheric or man-made noise in 
any particular area. Manistee Radio Corp., 14 F.C.C. 1158, 
1161. Since the Commission will not permit of such 
evidence in proceedings before it, it cannot turn around 
and say that absent such evidence it is going to hold that 
500 microvolts per meter and not 100 microvolts per meter 
constitutes primary service. 


In Silver City Broadcasting Corp., 5 Pike & Fischer, 
R.R. 819, cited by Appellee on Page 30 of its Brief, the 
Commission held that under optimum conditions primary 
service may extend to the 100 microvolt per meter contour. 
There is nothing in this record to show that optimum 
conditions do not obtain in the Paducah area. Since the 
Commission would not permit a showing to the contrary 
nor did it make one, the situation here is identical with 
that in Hall v. Federal Communications Commission, 99 
App. D.C. 86, 237 F. 2d 567, where this Court appropriately 
said: 

‘<The Commission’s view that ad hoc exceptions to 
the rules are to be accepted on faith, while he who 


relies on the rule has the burden in each case of re- 
establishing it by independent proof, is error.’’ 
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For these reasons the Commission was arbitrary in 
refusing to find that the Intervenor’s proposed nighttime 
primary service area received a primary service from at 
least three standard broadcast stations. 


CONCLUSION 


In the final analysis, this appeal is premised upon the 
essential fundamental American principle that the deter- 
mination of the rights of parties, whether in a court pro- 
ceeding or administrative proceeding, shall be governed 
by the rule of law and not the rule of man. Interstate’s 
appeal asserts that the Commission cannot have rules 
defining primary service, defining an efficient utilization of 
facilities and fixing the issues upon which proceedings will 
beheld and then apply them when it chooses to do so or 
waive them or ignore them when it chooses to do so. That 
is what the Commission has done in this proceeding. It 
has (a) heard the case on one set of issues and expressly 
decided the case on issues it had earlier excluded from 
consideration, (b) held that service defined by its rules to 
be primary service is not primary service, and (¢c) waived 
a rule for reasons solely within the reach of the rule which, 
if valid, invalidate the rule rather than constitute a basis 
for waiver. A rule of the Commission as a matter of law 
is as binding upon the Commission as it is on the parties 
before it. If not, the principle of rule by law is abandoned. 


For the foregoing reasons and for the reasons set forth 
in Appellant’s Brief, the Order of the Commission grant- 
ing the application of E. Weaks McKinney-Smith should 
be reversed by this Court and the case remanded to the 
Commission to carry out the judgment of this Court pur- 





17 


suant to the provisions of Section 402(h) of the Com- 
munications Act of 1934, as amended (47 U.S.C. 402(h)). 


Respectfully submitted, 


Mavrice M. Jansxy 
Attorney for Appellant 
Interstate Broadcasting 
Company, Inc. 


Of Counsel: 


Lovucss, Zias, Youne & JaNsky 
1317 F Street, N.W. 
Washington 4, D. C. 
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